NORTH COAST STATES
CARPENTERS UNION

June 16, 2026

Members of the California Water Commission

California Water Commission

Via EMAIL: cwc@water.ca.gov
Dear Commissioners,

The purpose of this letter is to update the California Water Commission regarding significant recent
developments on the Sites Reservoir project (“Project”), which should affect the Commission’s overall
evaluation of the Project, its awarding body, the Sites Project Authority (“Authority”), and the Authority’s
chosen Construction Manager at Risk for the Project, Barnard Construction, Inc. (“Barnard”).
Specifically, this letter explains that the Authority has made several concerning acts or omissions regarding
the Project, including: failing to properly secure the water rights for the Project, holding closed-door
discussions regarding the Project in violation of California’s open meetings law, allowing Barnard to shift
risk onto the Authority, and yielding too much authority to Barnard to negotiate a project labor
agreement (“PLA”) for the Project.

The North Coast States Carpenters Union (“NCSCU?”) respectfully asks the California Water
Commission to table June 17, 2026 Agenda Item 11 - Water Storage Investment Program: Sites Project
Consideration of Supplemental Funding Determination (Action Item), as California taxpayers need
assurances that this Project is being managed responsibly and the monies in question will be spent in

fiscally prudent ways.

Water Rights Issues

In May 2022, the Sites Project Authority applied to the California State Water Resources Control Board

for a permit to divert 1.5 million acre-feet of water per year into its proposed Sites Reservoir.

In March 2026, nearly four years later, the California State Water Resources Control Board released its

draft decision regarding the Sites Reservoir Project, which states:

“As with other discretionary decisions in administering water rights, the Board shall
consider the public interest when determining whether to approve a petition for

assignment or release from priority.” (p. 30)
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The draft decision conditionally approved 986,000 acre-feet of water per year - reducing the amount of

water to be collected per year by more than 1/3™ from what was requested. [Attachment A]

While Authority staff have indicated they will appeal the draft decision and continue to pursue the 1.5
million acre-feet per year, we encourage commissioners to read the draft decision, and take into

consideration such analysis as:

“The Authority did not consider the demands of water right holders downstream”
(p. 49);

“(S)ignificant problems with the modeling the Authority conducted to analyze the
impact of its proposed operations on water levels in the southern Delta, rendering

the results unreliable” (p. 55); and
“(Insufficient” analysis of the potential temperature impacts (p.121).

These observations by the Water Resources Control board alone should give this body pause.
But that they are in keeping with other concerning actions and omissions by the Authority staff,
as outlined below, warrants item 11 to be tabled and an independent audit of the project to be

triggered.

Brown Act Violations

In February 2026, the NCSCU sent the Authority a letter demanding the Authority cease and desist from
its violations of California’s open meetings law, the Ralph M. Brown Act. Specifically, the letter explained
that members of the public had been kicked out of two Authority committee meetings earlier that month
and therefore blocked from asserting their rights under state law to participate and observe public
meetings. [Attachment B]

During the Authority Board meeting on March 20, 2026, Authority staff and various committee members
acknowledged the regular practice at Authority committee meetings of removing individuals from online
meetings when they did not introduce themselves or acknowledge questions from committee members or
staff. They rationalized the practice, which is a clear violation of the Brown Act, as an attempt to protect

themselves from potential would-be hackers.

After the Authority’s’ legal counsel explained how the practice did violate the Brown Act, the Authority
Board still unanimously voted to approve the Authority Board Chair’s response to the cease and desist
with a letter disputing some of the claims made by the North Coast States Carpenters Union and, without

admitting any violation of the Brown Act, stating:

“the Authority hereby unconditionally commits that it will cease, desist from, and not
repeat the challenged past action identified in your February 25, 2026, letter as
described above, to the extent such actions do in fact constitute Brown Act
violations.” [Attachment C]



Barnard Shifted Risk In Proposal

A side-by-side comparison of proposals submitted by Barnard [Attachment D] and Kiewit Corporation
(“Kiewit”) [Attachment E] to the Authority for the CMAR preconstruction contract provides a stark

contrast in terms of risk and responsibility.

The proposed changes Barnard suggested, some of which were incorporated by the Authority, to the
CMAR contract were 4 times the amount of Kiewit. And, unlike Kiewit’s proposal, Barnard repeatedly

referred to portions of the contract as “unfair shifting of risk” or “unfair allocation of risk.”

These occasionally successful contractual provisions that shift risk from the CMAR onto the awarding
body - and by extension California taxpayers - are disconcerting at best and raise questions of the overall

fiscal responsibility of this Project as it is currently structured and staffed.

Ceding Too Much Control Over Project Labor Agreement to Barnard

During previous California Water Commission meetings, Commissioners have asked Authority staff
about its PLA negotiations. Specifically, Commissioners asked why the negotiations were between labor
organizations and the CMAR, rather than the with the Authority as the awarding body - which is the far
more common practice. In Authority committee meetings, Authority staff have repeatedly acknowledged
that they lacked the experience or understanding of PLA negotiations and felt more comfortable giving
that responsibility to Barnard. By ceding control of the PLA negotiations to Barnard, the Authority lost
the power to represent the best interests of Californians in dictating and demanding working rules and

conditions of how the project will be constructed.

Conclusion

In our previous letter, dated February 17, 2026, the NCSCU recommended the California Water
Commission initiate an external audit of the Sites Project Authority’s CMAR contract file, as envisioned
in Public Contract Code section 20928.2(g)(6). Given the aforementioned missteps by the Authority and
its staff, the NCSCU urges the California Water Commission table Item 11 and direct Commission staff
to investigate and report on options for an independent external audit of the to-date actions, behaviors,

decisions of the Sites Project Authority concerning the Reservoir Project.

Respectfully,

A

Jay Bradshaw

Executive Officer
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SH ANLEY Andrea C. Matsuoka

Shanley, APC
ATTORNEYS AT LAW 4421 Pell Drive, Suite E

Sacramento, CA 95838
amatsuoka@shanleyapc.com
(213) 488-7782

May 13, 2026

VIA U.S. Mail & Email

Board of Directors Wendy Ambriz

Sites Project Authority Board Clerk

122 Old Highway 99 West Sites Project Authority
Maxwell, CA 95955 P.O. Box 517
info(@sitesproject.org Maxwell, CA 95955

wambriz(@sitesproject.org

RE: Sites Project Authority Must Cease and Desist Closed Session Violations of
California’s Ralph M. Brown Act

Dear Sites Project Authority:

We write this letter on behalf of our client, the North Coast States Carpenters Union
(“Carpenters”), to inform the Sites Project Authority (“Authority”) that it is once again violating
fundamental closed session requirements under California’s open meetings law, the Ralph M.
Brown Act, Government Code § 54950 ef seq. (“Brown Act”).

As we stated in our February 25, 2026 cease-and-desist letter to the Authority, the Brown Act was
enacted to provide transparency and public access to deliberations and actions of local agencies.
The foundational principle of the Brown Act is that members of the public have the right to
understand, question, and contribute to the decision-making processes of local legislative bodies.
The Authority’s Board and standing committees are local legislative bodies under the Brown Act
that must comply with the Act’s requirements. !

Since sending our prior cease-and-desist letter, the Carpenters have learned that the Authority has
violated the Brown Act in another way: by repeatedly deliberating in closed session on matters
that the Brown Act requires to be heard by the public in open session. By this letter, the Carpenters
formally request that the Authority cease and desist from violating the Brown Act by hiding its
discussions from public view and scrutiny.

! https:/sitesproject.org/sites-project-authority/; McKee v. Los Angeles Interagency Metropolitan Police
Apprehension Crime Task Force, 134 Cal.App.4th 354 (2005).
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May 13, 2026
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L The Authority Board and Reservoir Committee Have Violated the Brown Act by
Holding Closed Sessions for Matters Required to Be Discussed In Open Session

The California Legislature enacted the Brown Act with the intent that public agencies take their
actions and deliberations openly.? The goal of the Brown Act is to prevent “secret legislation,” as:

The people of this State do not yield their sovereignty to the agencies which
serve them. The people, in delegating authority, do not give their public
servants the right to decide what is good for the people to know and what is
not good for them to know. The people insist on remaining informed so that
they may retain control over the instruments they have created.’

Thus, the Brown Act sets forth a general rule that local legislative bodies, including boards and
standing committees, discuss and deliberate in open session.*

The Brown Act does allow for closed sessions to be held as an exception to this general rule, but
only in special and limited circumstances authorized by its specific provisions.> Circumstances
giving rise to allowable closed session topics include specific circumstances involving negotiations
regarding real property,® potential litigation against the agency or to be initiated by the agency,’
existing litigation,® certain actions involving public employees,’ and other less commonly used
exceptions.'? “Statutory exceptions authorizing closed sessions of legislative bodies are construed
narrowly, and the Brown Act ‘sunshine law’ is construed liberally in favor of openness in
conducting public business.”!!

If a legislative body was required to deliberate in open session but did so in closed session,
remedies under the Brown Act include nullification of actions taken and injunctive relief, and
potential attorney fees for prevailing parties.'?

As explained below, the Reservoir Committee/Authority Board has violated the Brown Act by
holding secret, closed sessions on matters that must lawfully be discussed publicly in open session.

2 Cal. Gov. Code § 54950.

3 Cal. Gov. Code § 54950.

4 Cal. Gov. Code §§ 54950, 54952.

3 Cal. Gov. Code § 54962.

6 Cal. Gov. Code § 54956.8.

7 Cal. Gov. Code § 54956.9(a).

8 Cal. Gov. Code § 54956.9(d)(1).

9 Cal. Gov. Code § 54957(a).

10 See Cal. Gov. Code §§ 54956.86, 54956.87, 54956.95, 54957.8, and 54957.10.
1 Cal. Const. Art. I, § 3(b)(2); Page v. MiraCosta Community College Dist., 180 Cal.App.4th 471, 501 (2009).
2 Cal. Gov. Code §§ 54960.1(a), 54060.2, 54960.5.
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Sites Project Authority
May 13, 2026
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A. Reservoir Committee/Authority Board Meeting Violates Brown Act by
Inappropriately Holding Closed Session Regarding “Public Employee
Appointment (Gov. Code Section 54957). Title: CMAR Contractor”

Our first concern is with Agenda Item 5.5 under the closed session section of the November 21,
2025 Reservoir Committee/Authority Board Meeting. The item is listed as “Public Employee
Appointment (Gov. Code Section 54957). Title: CMAR Contractor.”

Based on the Carpenters’ review, the Reservoir Committee/Authority Board has violated the
Brown Act by deliberating on this item in secret, closed session, as the item does not fit within a
specified Brown Act closed session exception to the open meeting rule.

The agenda item cites Government Code § 54957, but this section of the Brown Act is
inapplicable. Government Code § 54957 permits “holding closed sessions during a regular or
special meeting to consider the appointment, employment, evaluation of performance, discipline,
or dismissal of a public employee or to hear complaints or charges brought against the employee
by another person or employee.”!® The section defines “employee” to mean “an officer or an
independent contractor who functions as an officer or an employee but shall not include any
elected official, member of a legislative body, or other independent contractors . . . .”!*

Here, the item references the Authority’s selection of Barnard Construction Company as the
Construction Manager at Risk (“CMAR?) for the $6 billion taxpayer-funded Sites Reservoir
Project (“Project”). Barnard Construction Company is a private corporation incorporated in and
based in Montana. Barnard Construction Company has contracted with the Authority to perform
at least the preconstruction phase of the Project, and accordingly is a private third party in
business with the Authority. Under no reasonable interpretation of Government Code § 54957 is
Barnard Construction Company an “employee” of the Authority.

Further, no other closed session exception to the Brown Act’s open meeting rule applies to the
Authority’s selection of Barnard Construction Company as the private CMAR contractor for the
Project. This makes sense, as the reason for our state’s public contracting laws are to ensure that
public contracts are awarded openly and fairly to benefit taxpayers, who are the ultimate
beneficiaries of such contracts. '

Given the above, we ask that the Authority immediately ensure that the Reservoir
Committee/Authority Board deliberate and act on any items regarding Barnard Construction
Company publicly, in open session, and refrain from further violations of the Brown Act’s open
meeting rules.

13 Cal. Gov. Code § 54957(b)(1).

14 Cal. Gov. Code § 54957(b)(4).

15 Domar Electric, Inc. v. City of Los Angeles, 9 Cal.4th 161, 170-71 (1994) (explaining that fair public contracting
is meant to “guard against favoritism, improvidence, extravagance, fraud and corruption; to prevent the waste of
public funds; and to obtain the best result for the public); M & B Constr. v. Yuba County Water Agency, 68
Cal.App.4th 1353, 1360 (1999) (explaining that fair public contracting laws “are passed for the benefit and
protection of the taxpaying public”).
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Sites Project Authority
May 13, 2026
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B. Reservoir Committee/Authority Board Meeting Violates Brown Act by
Holding Closed Session Regarding “Negotiations concerning water right
permit terms and conditions (Govt. Code §54956.9(c) and §54956.9(d)(1))”

Our second concern is with the recurring Reservoir Committee/Authority Board agenda item listed
under closed session as “Negotiations concerning water right permit terms and conditions
(Govt. Code §54956.9(c) and §54956.9(d)(1))” on many agendas, including: April 2, 2026,
February 20, 2026, January 16, 2026, December 19, 2025, November 21, 2025, October 17, 2025,
September 19, 2025, August 22,2025, July 18, 2025, June 20, 2025, May 16, 2025, April 18, 2025,
and March 21, 2025. The item is alternatively listed as “Water Right Application 25517X01
(Govt. Code §54956.9(c) and §54956.9(d)(1)” on the April 17, 2026 Reservoir
Committee/Authority Board agenda.

Based on the Carpenters’ review, the Reservoir Committee/Authority Board has repeatedly
violated the Brown Act by repeatedly deliberating on this item in closed session, as the item does
not fit within a specified Brown Act closed session exception to the open meeting rule.

First, the agenda item cites Government Code §§ 54956.9(c) and 54956.9(d)(1), but those portions
of the Brown Act are inapplicable. Both portions help define terms for the Brown Act’s closed
session exception for pending litigation conferences with legal counsel, with the former defining
“litigation” as any adjudicatory proceeding “before a court, administrative body exercising its
adjudicatory authority, hearing officer, or arbitrator,” and the latter establishing when litigation is
“pending.” Here, the language of the water rights permit agenda item does not mention litigation
or otherwise suggest that it relates to pending litigation, let alone that it is for the purpose of
conferring with legal counsel regarding such litigation. Instead, the item only includes a reference
to “negotiations” concerning water rights permit terms and conditions. Additionally, while the
Carpenters are aware of the State Water Resources Control Board’s Draft Decision and Draft
Water Rights Permit on the Authority’s pending applications for the Sites Reservoir Project, there
is currently no adjudicatory proceeding in that matter since those proceedings occurred earlier in
the permitting process and are complete. There is therefore no “litigation” in this matter and no
need to confer with counsel behind closed doors regarding the permit applications at all. In fact,
the State Water Resources Control Board has publicly released its Draft Decision and Draft Water
Rights Permit and is actively seeking public comment at this stage of the permitting process
precisely because the adjudicatory proceedings are complete and the Project is of particular
statewide public importance given its scope and purpose. Thus, the Brown Act sections cited by
the Reservoir Committee/Authority Board for this agenda item do not support this item being held
in closed session.

Second, the only other Brown Act closed session exception that could possibly apply, based on
the word “negotiations,” applies only in certain narrow circumstances inapplicable here.
Government Code § 54958.6 permits local legislative bodies to “hold a closed session with its
negotiator prior to the purchase, sale, exchange, or lease of real property by or for the local
agency,” but only “to grant authority to its negotiator regarding the price and terms of payment for
the purchase, sale, exchange, or lease.”
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Sites Project Authority
May 13, 2026
Page 5

Here, the language of the agenda item does not suggest that the purchase, sale, exchange or lease
of real property is at issue. Even if water right permits were somehow linked to a real property
transaction, the language of the agenda item does not suggest the Reservoir Committee/Authority
Board is meeting with a negotiator at all, let alone to grant the negotiator authority regarding the
price and terms of payment for any related real property transaction. When the Authority has relied
on Government Code § 54956.8 in the past (for example, November 21, 2025 Reservoir
Committee/Authority Board Items 5.2, 5.3, and 5.4, “Conference with Real Property Negotiators
(Gov. Code. § 54956.8)”), it has properly cited the relevant statutory exception, described the item
using “conference,” “real property,” and “negotiators,” and identified the Authority’s negotiators,
the negotiating party on the other side, and what terms were under negotiation—none of which it
did here. Finally, if Government Code § 54958.6 were the relevant exception, the Brown Act
requires that “prior to the closed session, the legislative body of the local agency shall hold an
open and public session in which it identifies its negotiators, the real property or real properties
which the negotiations may concern, and the person or persons with whom its negotiators may
negotiate,” and based on the Carpenters’ search of agenda items for the past several years, there
has been no related open session item.

Given the above, we ask that the Authority immediately ensure that the Reservoir
Committee/Authority Board deliberate and take action on the water right application and permit
terms and conditions item publicly, in open session and refrain from further violations of the
Brown Act’s open meeting requirements.

II. Conclusion

This letter has explained that the Reservoir Committee/Authority Board has repeatedly violated
the Brown Act’s open meeting requirements by improperly meeting in closed session outside the
public view.

The Carpenters advise the legislative bodies of the Sites Project Authority to use the Brown Act’s
template language for closed session agenda items, found in Government Code § 54954.5.1
Although the language is not mandatory, it is best practice and a safe harbor given agencies that
substantially comply with such language will not be found in violation of the Brown Act’s open
session requirements.!” The Authority is plainly aware of the Brown Act’s recommended template
language, as the Authority’s legislative bodies correctly utilize such language on some agenda
items (e.g. November 21, 2025 Reservoir Committee/Authority Board Items 5.2, 5.3, and 5.4, as
noted above). The Carpenters recommend that the Authority ensure that its legislative bodies use
the template language for all closed session items.

Pursuant to the Brown Act, please respond to this letter by June 16, 2026 with an “unconditional
commitment” to cease and desist from the Brown Act violations identified herein.'®

16 Cal. Gov. Code § 54954.5.
17 Cal. Gov. Code § 54954.5.
18 Cal. Gov. Code § 54960.2(c).
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Sites Project Authority
May 13, 2026
Page 6

The Carpenters look forward to your prompt attention to this important matter. In the meantime,
and as always, the Carpenters will keep participating in the Authority’s public meetings,
particularly those concerning the Sites Reservoir Project and Barnard Construction. In so doing,
the Carpenters will continue to monitor the Authority’s compliance with the Brown Act and other
laws for the benefit of carpenters and other members of the taxpaying public.

Please contact me at amatsuoka@shanleyapc.com or 213-488-7782 with any questions or
concerns.

Sincerely,

Andrea C. Matsuoka

ACM/lw
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March 20, 2026

Via Email
amatsuoka@shanleyapc.com

Andrea C. Matsuoka

Shanley, A Professional Corporation
4421 Pell Dr., Suite E

Sacramento, CA 95838

Re: Response to Brown Act Compliance Notifications
Dear Ms. Matsuoka,

This letter follows your letter dated February 25, 2026 (and received by the Authority on
March 9, 2026) alleging violations of the Brown Act (Gov. Code § 54950 et seq.), your
follow-up email dated March 13, 2026, and the Authority’s initial response dated March
16, 2026.

In your February 25™ letter, you allege that the following past actions constituted
violations of the Brown Act:

I Sites Coordination Committee Violated Brown Act by Kicking Out
Member of the Public From February 11, 2026 Committee Meeting

I Sites Legislative & Outreach Committee Violates Brown Act by
Kicking Member of Public Out of February 12, 2026 Committee
Meeting

. The Authority’s Standing Committees Additionally Violated the
Brown Act by Failing to Comply with the Act’s Agenda Description
Requirement

For reasons explained in the Authority’s March 16" response (copy enclosed), the
Authority’s Committees did not improperly exclude any member of the public from open
session. They excluded all members of the public from closed session, as authorized by
the Brown Act.

Regarding the agenda items, the case you cite in your letter, San Diegans for Open Gov’t
v. City of Oceanside (4 Cal.App.5th 637), is not analogous. The San Diegans Court
interpreted the Brown Act by evaluating situations in which legislative bodies took actions
on significant matters, such as school closures, without indicating to the public that such
actions were to be considered. As the San Diegans Court acknowledge, “it is also clear



Response to Brown Act Compliance Notifications Letter
March 20, 2026
Page 2

that so long as notice of the essential nature of the matter an agency will consider has
been disclosed in the agency's agenda, technical errors or immaterial omissions will not
prevent an agency from acting.” (San Diegans at 644, 645.) Without diminishing the
importance of also properly noticing discussion items, we note that the Authority’s
Committees are advisory only and were therefore not taking any action. Further, the
Authority maintains that in the context of each Committee’s jurisdiction, the agenda
items were sufficient to provide the public with notice of matters to be discussed during
those meetings.

With the foregoing clarifications in mind, and in order to avoid unnecessary litigation and
without admitting any violation of the Ralph M. Brown Act, the Authority hereby
unconditionally commits that it will cease, desist from, and not repeat the challenged past
action identified in your February 25, 2026, letter as described above, to the extent such
actions do in fact constitute Brown Act violations. This clarification is important, as the
Authority cannot, for example, unconditionally commit not to exclude members of the
public from closed session.

The Authority may rescind this commitment only by a majority vote of its membership
taken in open session at a regular meeting and noticed on its posted agenda as “Rescission
of Brown Act Commitment.” You will be provided with written notice, sent by any means
or media you provide in response to this letter, to whatever address or addresses you
specify, of any intention to consider rescinding this commitment at least 30 days before
any such regular meeting. In the event that this commitment is rescinded, you will have
the right to commence legal action pursuant to subdivision (a) of Section 54960 of the
Government Code. That notice will be delivered to you by the same means as this
commitment, or may be mailed to an address that you have designated in writing.

Sincerely,
//7;,9’;/@,@9 7
Fritz Durst

Authority Board Chair

Enclosure

cc: Board of Directors, Sites Project Authority
Reservoir Committee, Sites Project Authority
Jerry Brown, Executive Director
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Suggested Material Comments to the Draft CMAR Contract

Describe the proposed Draft CMAR Contract
modification, citing the
section or subsection.

Describe the rationale for the proposed
change:

Agreement, Section 2.1(f)(ii) “CMAR shall ret-be
entitled to_recover any costs or time impacts due to
any impacts, disruption, or delays occurring during
performance of Preconstruction Services. If Sites
Authority or any other party exceeds or fails to meet
any time limit provided in the Contract Documents for
performance of any action during Preconstruction
Services, Contractor’s sele—remedy shall be an
adjustment of the cost and time period for
performance of Preconstruction Services. Any delay
that occurs during the Preconstruction Phase shall
have no impact on Sites Authority’s right to terminate
Preconstruction Services at any time as provided in
the General Conditions.”

Agreement, Section 2.2(b)(i) “The Guaranteed
Completion Date will be established in the first
RGMP and it shall run from the Notice to Proceed for
that Reservoir Work Package even if issued prior to
completion of the 100% Design Documents and may
be adjusted through the negotiations of future
RGMPs.”

Agreement Section 3.1(a)(ii) The billing rates shall be
inclusive of all costs, including overhead and profit.
The billing rates for the Phase 1B Services will be
adjusted yearly based on [INSERT], subject to a
yearly cap of [INSERT]. CMAR will be reimbursed
for direct and indirect costs not covered by the billing
rates. The reimbursable direct and indirect costs are
identified in CMAR’s Cost Proposal Form or Task
Order.

If Sites Authority impacts CMAR’s work, CMAR
is entitled to recover for those time and monetary
impacts.

It is unrealistic to establish the Guaranteed
Completion Date in the first RGMP. There are too
many unknown factors, including when Sites
Authority will release the other work packages, to
establish a Guaranteed Completion Date with any:
level of accuracy. A more realistic approach is
appropriate.

Costs such as office expenses, which may be
considered indirect costs should be included outside
of the rates when more information is known for an
accurate determination of the costs.

Agreement, Section 3.2(a) “CMAR’s compensation This provision and other CMAR compensation
for Construction Services shall be a not-to-exceed |provisions in the Contract Documents do not
Reservoir Package GMP, made up of individual address cash positivity/neutrality or a shared risk
RGMPs, as further described in the General approach, which we wish to discuss with Sites
Conditions, and subject to, the limitations set forth |/Authority.

below and as indicated in the Contract Documents.”

General Conditions (“GC”), Section 1.2 Insert a Change in Law provision.

GC, Section 1.2.A (23) “Critical Supply Shortage —{ The original
An unusual shortage in materials that is (a) supported 'standard.

by documented proof that CMAR made every
effertcommercially reasonable efforts to obtain such

materials from all available commercially reasonable

sources; (b) such shortage is due to the fact that such

language was an unreasonable




materials are not physically available from single or

multiple sources or could have been obtained only at

exorbiantprices entireby—inconsistent with current

and standard rates taking into account the quantities

involved and the usual industry practices in obtaining

such quantities; and (c) such shortages and the

difficulties in obtaining alternate sources of materials

could not have been known or anticipated by CMAR

at the time it entered into a Reservoir Work Package

Amendment. Typical Mmarket fluctuations in prices

of materials, whether or not resulting from a Force

Majeure Event, does not constitute a Critical Supply

Shortage.”

GC, Section 1.2.A (32)_Force Majeure Event — An Any action of the Sites Authority that impacts
event that materially affects a Party’s performance CMAR’s work or a Critical Supply Shortage are
and is one or more of the following: (1) Acts of God compensable events.
or other natural disasters occurring at the Site; (2)

terrorism or other acts of a public enemy; (3) orders

of Governmental Bodies (including, without

limitation, unreasonable and unforeseeable delay in

the issuance of permits or approvals by Governmental

Bodies that are required for the Work); (4) pandemics,

epidemics or quarantine restrictions;_and (5) strikes

and other organized labor action occurring at the Site

and the effects thereof on the Work, only to the extent

such strikes and other organized labor action are

beyond the control of CMAR and its Subcontractors,

and to the extent the effects thereof cannot be avoided

by use of replacement workers.:—and—{6}aCritical

G o : $ .
GC, Section 2.1.A Examination of Project Site. As CMAR will generally be familiar with the site, but
part of the Preconstruction Services and throughout will not have a full understanding of the subsurface
the Construction Services, as land ownership and [conditions. Given the immensity of the site, the
permit constraints allow, CMAR shall inspect and geotechnical work necessary to adequately disclose
become familiar with the Site, its physical condition |subsurface conditions would be extensive and
relevant to the obligations of CMAR pursuant to the lexpensive. Further, CMAR does not warrant that
Contract, including surface—and——subsurface| the site is suitable for a project designed by others.
cenditions—hormal-and-usual-seH conditions, roads, This warranty should come from Sites Authority’s
Underground Facilities, topographical conditions and design professionals.

air and water quality conditions and shall, among

other things, review the Design Documents relative to

the Site. CMAR shall be familiar with all local and

other conditions which may be material to CMAR’s

performance of the Work (including transportation;

seasons and climate; access, availability, disposal,

handling and storage of materials and equipment; and

availability and quality of labor); CMAR shall have




received and reviewed all information regarding the
Site provided to or developed by it in connection with
the Preconstruction Services pursuant to the
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GC 2.1.B Examination of Contract Documents.
Before commencing any portion of the Construction
Services, CMAR shall, in addition to the
Preconstruction Services, carefully examine the Site,
all applicable Contract Documents, the Design
Documents, and other information given to CMAR as
to materials and methods of construction and other
Project requirements. CMAR shall immediately
notify Sites Authority of any potential error,
inconsistency, ambiguity, conflict, or lack of detail or
explanation__that CMAR discovers. If CMAR
knowingly performs, permits, or causes the
performance of any Work which CMAR knows is in
error, inconsistent or ambiguous, or not sufficiently
detailed or explained, CMAR shall bear any and all
resulting costs, including, without limitation, the cost
of correction. In no case shall CMAR or any
Subcontractor proceed with Work if uncertain as to
the applicable requirements.

The modifications are an appropriate risk profile for
errors, inconsistencies, ambiguities, etc. in the
design and construction documents prepared by the
Sites Authority’s design professionals.

10

GC 2.1.D Quality of Parts, Construction and Finish.

CMAR will use the care and skill ordinarily used by

members of the construction industry practicing

similar services under similar conditions at the same

time and locality of the Project AH—path%ef—the—WeFk

chall hn r\'F fho hncf rﬂmllhl n'F

P,
-1
T
]
fJ)

jpieay YA \wa | LII

and CMAR musPuse&LLel#rgenee%ele be d|||qent n

informing itself fully as to the required construction
and finish.

This is an industry appropriate standard of care.

11

CG 3.1 Indemnification
A. Indemnification. Fo-the-fullestextent

permitted-by-law-CMAR shall immediately
defend (with counsel of Sites Authority’s
ehoestng)-indemnify and hold harmless Sites
Authority, its officials, officers, employees,
agents, and authorized volunteers, and each

This is an industry appropriate indemnity provision.




of them from and against:

1. Any and all claims, demands, causes of
action, costs, expenses, injuries, losses or
liabilities, in law or in equity, ef-every-kind-
e
injury to or death, including wrongful death,

of any third partypersen, and damages to or
destruction of property of any persenthird

party, an&ng%u%ef—rela&ed%e—er—mﬂany

velunteers-to the extent caused by the
negligence or willful misconduct of CMAR.

%—GMAR—&defens&&nd—de%m%yeblﬁaHepr

3. Any and all actions, proceedings, damages,
costs, expenses, fines, penalties or liabilities,

in law or eqwty, of every kind or nature
en&eeeun%eﬁheto the extent caused by
CMAR’s violation of any Applicable Law,
compliance with which is the responsibility
of CMAR.
4—Any-and-al-losses-expenses-damages-




party-
Defense. CMAR shall immediately defend, at

CMAR’s own cost, expense and risk, with-the-ceunsel
of —Shes—Autherity—choesing;—any and all such
aforesaid suits, actions or other legal proceedings of
every kind that may be brought or instituted against
Sites Authority or its officials, officers, employees,
agents, or authorized volunteers_to the extent such

claims, demands, causes of action, costs, expenses,

injuries, losses or liabilities are the result of CMAR’s

negligence or willful misconduct. EMAR-shall-pay

dor decraa that mav h
U Ul ULvoruvo U UC ¥

and catich/ anv indaomaent avwar I\
AT \JMLI\JI] AT Iy juuylll\;l IL, ATV UT T IIIMy \YJ
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GC 3.2 and 3.3 Insurance

The insurance program for the Preconstruction and
Construction Services should be subject to the terms
and conditions, deductibles, limits and sub-limits to
the extent commercially available in the insurance
market at the time of marketing and placement.
CMAR should have the ability to negotiate the final
insurance program and requirements.

13

GC 3.2.B Additional Insureds; Waiver of

Subrogation. Sites Authority, its officials, officers,
employees, agents and authorized volunteers shall be
named as additional insureds CMAR’s and its
Subcontractors’ policies of Commercial General
Liability and Automobile Liability insurance using,
for CMAR’s policy/ies of Commercial General
Liability insurance, 1ISO CG forms 20 10 and 20 37
(or endorsements providing the exact same coverage,
including  completed  operations), and, for
Subcontractors’ policies of Commercial General
Liability insurance, 1SO CG form 20 38 (or
endorsements providing the exact same coverage).

CMAR is providing and pricing the contractually.
mandated insurance policies and limits. It is unfair
to then require CMAR to provide insurance in
excess of the contractually mandated policy limits.




CMAR is

Further, CMAR wishes to

other

limited access,

difficult site conditions,

interference, and all other conditions at the Site.

CMAR needs to better understand the intent of the

highlighted language.
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procured pursuant to this Contract shall be endorsed
to waive subrogation against Sites Authority, its
officers, officials, agents, employees or volunteers or
shall specifically allow CMAR - or others providing

hereunder—All insurance coverage maintained or
insurance evidence

in compliance with these

specifications - to waive their right of recovery prior
to a loss. CMAR hereby waives its own right of
recovery against Sites Authority, and shall require
similar written express waivers and insurance clauses
from each of its Subcontractors. Copies of these
waivers shall be submitted to Sites Authority prior to

commencement of Services.

construct a Reservoir Work Package shall not exceed performed by others will result in a fully completed

the RGMP for that Reservoir Work Package, subject and successfully operational Project.
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Senvices-associated- with-such-difficulties-These costs

14 |GC 4.3.A CMAR guarantees that the final cost to CMAR is not guaranteeing that the design

15

should be presented to Sites Authority through a risk
register or other mutually acceptable mechanism as

part of the open book pricing for each RGMP.




extent the Design Documents are anticipated to

16 GC44.A4 Change made to properly reflect application of
4. Home office overhead percentage applied to home office overhead percentage. Further, other

Direct  Cost, Indirect  Cost, and |provisions need revision to capture that home office
Subcontractor Construction Cost. overhead is recoverable on all costs including but

not limited to Direct Costs, Indirect Costs,
Subcontractor costs.

17 |GC 4.4.B.1.g Costs Not Considered Direct Cost., Due to the current pricing model, there should be a
Direct Cost do not include the following: Indirect contingency that covers re-work. Costs exceeding
Cost; Subcontractor Construction Cost; CMAR’s the RGMP may be Direct Costs or Indirect Costs
personnel primarily stationed at CMAR’s principal or [depending on the cause. Unclear how these costs
home offices; material or equipment provided by Sites |are to be treated.

Authority; cost of CMAR’s capital used in the
performance of the Construction Services;

; discounts and
rebates and the salvage value of tools and equipment
consumed in the Work charged by CMAR;

; cost incurred as a result of a
delay which does not constitute compensable delay
under the Contract Documents; cost incurred in the
performance of Preconstruction Services; legal fees
and costs related to or arising from disputes between
the Parties, including, but not limited to, mediation
and litigation fees; any cost not specifically and
expressly described as a reimbursable cost; and

18 GC45B4& .5 Three percent is too low for a comparison with an
ICE.

4. Unless otherwise agreed to by the Parties, if
CMAR’s pricing is within (TBD)3% percent
of Sites Authority’s independent cost
estimate, CMAR will be allowed to perform
the Self-Performed Construction Services.

5. Unless otherwise agreed to by the Parties, if
CMAR’s  pricing for  Self-Performed
Construction Services is more than (TBD)3%
percent higher than Sites Authority’s
independent cost estimate, the Parties shall
meet and confer to compare pricing and
attempt to reconcile any differences. If
necessary, CMAR will submit revised pricing



and an updated Reservoir Work Package
Proposal following the meet and confer
process.

19

6. GC4.5.B.6
CMAR shall submit revised pricing for Self-
Performed Construction Services and an updated
Reservoir Work Package Proposal as may be
necessary to continue negotiations for each
Reservoir Work Package. The process shall
continue until either:
a. Sites Authority agrees to the pricing for the
Self-Performed Construction Services; or
b . L .
H Shes I’ ‘Htl'e”g.f |||ele_pe| de EGGS,EESE_III_IEEEE,

R

€:b. At Sites Authority’s sole discretion, follow the
procedures in Section 4.9(D) of these General
Conditions for when the Parties are unable to
execute a Reservoir Work Package
Amendment.

Forcing CMAR to self-perform at Site’s Authority’s
final independent cost estimate or forcing CMAR to
subcontract out all the Reservoir Work Package
without compensation are not viable options for the
CMAR.

20

GC 45.C
1. Any and all costs expended by CMAR to price
Self-Performed Construction Services shall be
tracked and documented by CMAR as part of
Preconstruction Services. CMAR shall start
tracking and documenting costs when Sites
Authority ~ provides  approval  during
Preconstruction Services to start pricing the
Self-Performed Construction Services for a
Reservoir Work Package Proposal. HSites

e
B e e

: —Sites
Authority will compensate CMAR’s actual

and reasonable costs to price Self-Performed

It is unfair to not pay CMAR for pricing the
construction  services. Forcing CMAR to
subcontract all the construction services without
compensation is also unfair.




21

22

23

Construction Services as part of Phase 1
Pricing. Hewever—CMAR —shall—net—be
e e

GC 4.8.A.6

CMAR shall net-be entitled to an increase of any
RGMP, including, but not limited to, any RGMP
previously agreed to by the Parties, or any extension
of Contract Time related to the Reservoir Work
Package Proposal process.

GC49.A2

If the Reservoir Work Package Proposal does not
comply with the requirements of this Contract, Sites
Authority’s Representative shall provide written
notice to CMAR of any additions, corrections or
revisions required to achieve such compliance. In
such event, CMAR, at its cost and expense and
without any increase in the Phase 1 Pricing, shall
promptly take all necessary rectification action,
making multiple re-submittals if required. Fhefailure

B R
e
GC4.9.C

C. Representations in Reservoir Work Package

Amendment.

1. In the event the Parties execute a Reservoir
Work Package Amendment, the Reservoir
Work Package Amendment shall be deemed
to constitute a representation by CMAR that:

a. It has examined, carefully studied, and
thoroughly  understands the  Contract
Documents associated with the Reservoir
Work Package;

b. It has thoroughly reviewed and—verified-all
information provided to or obtained by
CMAR through the performance of the

CMAR is entitled to monetary and time relief if the
proposal process impacts RGMP pricing or
performance.

CMAR is required, at is cost and without any Phase
I Pricing increase to resubmit a work package
proposal that does not comply with the Contract
requirements. This is the process. Making such
shortcoming a material breach is inappropriate.

Some of the CMAR representations were
inappropriate.  For example, CMAR does not
warrant that the site is an acceptable and appropriate
location for the Project. That determination is made
by Sites Authority and its design professionals.



Preconstruction Services, including reports of
explorations and tests of subsurface conditions
at or contiguous to the Site and all drawings of
physical conditions in or relating to existing
surface or subsurface structures at or
contiguous to the Site;

c. It has become familiar with and is satisfied as
to the general, local, and Site conditions_as
disclosed by the Sites Authority or as are
observable by site visits that may affect cost,
progress, and performance of the Reservoir
Work Package;

d. It is familiar with and-is—satisfied—as—te-all
Applicable Law that may affect cost, progress,
and performance of the Reservoir Work
Package;

e. It has considered the information known to
CMAR, including information commonly
known to contractors doing business in the
localities of the Site; information and
observations obtained from visits to the Site;
and the Site-related reports and drawings
identified in the Contract Documents, with
respect to the effect of such information,
observations, and documents on:

I. The cost, progress, and performance of the
Reservoir Work Package; and

ii. The means, methods, techniques,
sequences, and procedures of construction
to be employed by CMAR, including any:
specific means, methods, techniques,
sequences, and procedures of construction
expressly required by the Contract
Documents.

I I it  thi ;
e e e
el e e e B LD and
+h. Subject to the terms and conditions of this
Contract, the RGMP can be completed in




accordance with the Contract Documents for
the RGMP by the applicable Milestone Date.

24

GC 4.9

.D
D. Failure to Execute Reservoir Work Package

Amendment.

1.

e-b.Aallow CMAR to subcontract the Reservoir

If the Parties are unable to reach an agreement
on CMAR’s Reservoir Work Package
Proposal and execute a Reservoir Work
Package Amendment, Sites Authority reserves
the right, in its sole discretion, to, without
limitation, do any of the following (or, a
combination thereof):
Procure that Reservoir Work Package by any.
other project delivery method. ineludingbut
limited—to—hiri :

Work Package pursuant to the subcontracting
procedures for Subcontractors in these
General Conditions. CMAR shall not be
allowed to compete against bidders for the
Reservoir Work Package.

Terminate CMAR for convenience in
accordance with the General Conditions.

There needs to be a defined offramp procedure if
Sites Authority exercises the highlighted option.

Further, CMAR should not be required to
subcontract out all the work without compensation.

25

GC5.1
B.

Standard of Care. CMAR will use the care and

skill ordinarily used by members of the

construction _industry  practicing _ similar

services under similar conditions at the same

time and locality of the Project EMAR shall
: I : : : I

The new language is the industry standard of care
and not the unfair heightened standard as proposed.
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GC5.8.3
Endangered Plants and Animals. If, in the

performance of the Work, evidence of the possible
occurrence of any Federally listed threatened or
endangered plant or animal is discovered, CMAR
shall notify Sites Authority’s Representative
immediately, giving the location and nature of the
findings. Written confirmation of the evidence,
location and nature of the findings shall be forwarded
to Sites Authority’s Representative within two (2)
Days. CMAR shall immediately cease all construction
activities in the immediate area of the discovery to the
extent necessary to protect the endangered plant or
animal. If directed by Sites Authority, CMAR will
refrain from working in the immediate area, suspend
the Work in its entirety, or alter its performance to
ensure full compliance with all Applicable Laws. Any
Sites Authority directed changes to the Work as a
result of a siting will be pursuant to the Contract
Documents. Any costs or delays incurred by Sites
Authority or CMAR due to unreasenable—ora
knowingly false notification of an endangered plant or
animal will be borne by CMAR.

CMAR is to err on the side of notification of
endangered plants and animals. Liability should
only attach if CMAR provides a knowingly false

notification.

27

GC6.1.A

Schedule of Submittals. Within five (5) Days after the

CMAR should not be responsible for any schedule

delays resulting from the submittal

process,




Notice to Proceed for each Reservoir Work Package |particularly if caused by the Sites Authority or its
(unless otherwise specified in the Contract design professionals.
Documents), CMAR will prepare and deliver a

Schedule of Submittals to Sites Authority that has

been fully integrated with the CPM Schedule for that

Reservoir Work Package and identifies each

Submittal required by the Contract Documents as well

as the date on which CMAR will deliver each

Submittal to Sites Authority. Each Submittal must be

delivered to Sites Authority at least thirty (30) Days

prior to the date the material or equipment is

scheduled to be incorporated into the Work. All

submittals shall be prepared by CMAR and delivered

to Sites Authority through a document management

system designated by Sites Authority. SMAR—is

B e e e

S e
08 GC6.1.B A complete submittal review process with deadlines
B. Submittal Procedures. IS necessary.

1. Procedures. Except as otherwise specifically
stated in the Contract Documents, CMAR will| |Sites Authority and/or its design professionals
abide by the following procedures for each should be responsible for CMAR impacts and
Submittal, Shop Drawing and Sample [delays of the submittal process by Sites Authority or
required by the Contract Documents: its design professionals.
a. Submittals must be transmitted electronically.
b. Transmittals will be sequentially numbered.
CMAR to mark revised Submittals with
original number and sequential alphabetic
suffix.
c. Each Submittal will identify the Project,
CMAR, Subcontractor and Supplier, pertinent
Drawing and detail number, and Specification
section number appropriate to Submittal.
d. By transmitting a Submittal, CMAR certifies
it has reviewed and approved each Submittal,
verified products required, field dimensions,
adjacent  construction work, and that
coordination of information is according to
requirements of the Work and Contract
Documents.
e. Identify variations in Contract Documents and
product or system limitations that may differ
and/or be detrimental to successful
performance of a completed Work.
f. When Submittal is returned to CMAR with
comments for revision, CMAR shall promptly
address the Sites Authority’s Representative’s
comments and resubmit. CMAR shall identify
changes made since previous submission.
Delays resulting from incorrect submittals are
not the responsibility of Sites Authority.



This should be replaced with a complete submittal

g. Sites Authority’s review of Shop Drawings

for deviations from the Contract Documents

shall not relieve CMAR from responsibility
unless CMAR

called Sites

in writing,

time of submission and Sites Authority has

taken no exception to the deviation. Sites
not relieve CMAR from responsibility for

errors in Shop Drawings.
h. Submittals not required by the Contract

Authority’s attention to such deviations at
Authority’s review of Shop Drawings shall

Documents or requested by Sites Authority

will not be acknowledged or processed.

Delays resulting from incomplete Submittals
are not the responsibility of Sites Authority.

Incomplete Submittals will not be reviewed by
Sites Authority and returned to CMAR.

k.j. CMAR —shal—aHow—a—minimum—ofSites

Authority shall have a maximum of 14 20

Days for

review of Submittals—unless

GC6.2.E

Sites-Authority’s Review--Ses-Autherity-will-review review process with deadlines.
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GC7.1.B
Necessary Materials, Equipment. Except as otherwise
specifically stated in the Contract Documents, CMAR
shall provide and pay for all materials, labor, tools,
equipment, water, lights, power, transportation,
superintendence, temporary constructions of every
nature, and all other services and facilities whatsoever
necessary to execute and complete this Project within
the Contract Time. Materials shall be furnished in
ample quantities and at such times as to ensure
uninterrupted progress of the Construction Services
and shall be stored properly and protected as required
by the Contract Documents. CMAR shall be entirely
responsible for damage or loss by weather or other
causes to materials or Work, excepting acts or
omissions of Sites Authority, its design professionals
or its separate contractors. Materials shall be stored on
the Site in such manner so as not to interfere with any
operations of Sites Authority or any separate
contractor.
GC7.1.D
Materials and Equipment Provided by Sites
Authority. If applicable and upon written request of
CMAR, any materials or equipment furnished by Sites
Authority shall be available to CMAR within a
reasonable time at the points designated in the
Contract Documents. The cost of handling, including
loading and unloading, transport, storing, and placing
all materials or equipment after they are made
available to CMAR shall be considered as included in
the RGMP. CMAR shall be responsible to properly
store _and protect—fer all material or equipment
furnished to CMAR, and deductions will be made
from any monies due to CMAR to make good any
shortages,—damages_to the extent caused by CMAR
Gt oe e o s enbec e which
may-occur after materials or equipment are provided.
GC8.3.Band.C
Verification of Reports and Drawings. As part of the
Preconstruction Services and in its capacity as a
construction manager, CMAR shall independently
¢ I y I | |

sufficiency—efreview any documents furnished by
Sites Authority, and shall promptly report in writing

to Sites Authority any error, omission, or
insufficiency in such documents that CMAR
discovers.

Unverified Reports and Drawings. For “technical
data” in reports and drawings provided to CMAR, but

Adds clarity to responsibility for materials and the
Work.

Shortages of owner-supplied equipment is the
responsibility of the owner. Deficiencies in owner-
supplied equipment are the responsibility of the
owner.

CMAR s entitled to rely upon the documents and
information Sites Authority provides to CMAR and
such documents are Contract Documents.
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not verified during the Preconstruction Phase, CMAR
may rely upon the accuracy of the “technical data”
contained in such reports and drawings, which were
expressly net-created or obtained to evaluate or assist
in the evaluation of constructability, and are net
Contract Documents.
GC8.3.D
Interpretation of Reports and Drawings. CMAR shall
make its own interpretation of the “technical data” in
the reports and drawings and shall be solely
responsible for any such interpretations. Exeeptfor

i I : stechnical_data”
CMAR may not rely upon or make any claim against
Sites Authority, Sites Authority’s Representative, or
AJ/E of Record, or any of their officers, directors,
members, partners, employees, agents, consultants, or
subcontractors, with respect to:

B T
trai : ) " ircludi

incidant i ;
lusi Linf i P

i L
Any CMAR interpretation of or conclusion
drawn from any “technical data” or any such
other data, interpretations, opinions, or
information.

GC 8.7

A. Preconstruction Services and Differing Site
Conditions. CMAR shall review all available
information, including the Design Documents,
and undertake all soils and other site
conditions investigations required with
respect to the Site during performance of the
Preconstruction Services as required pursuant
to the Contract Documents.

B. CMAR shall as soon as reasonably practicable
under the conditions, but in no case longer
than three (3) Days, and before the excavation
is further disturbed, notify Sites Authority in
writing of any of the following conditions:

1. Material that CMAR believes may be
hazardous waste, as defined in section
25117 of the Health and Safety Code, that
is required to be removed to a Class I,

CMAR s entitled to rely upon the documents and
information Sites Authority provides to CMAR.

Deletions because of the unfair burden it places on
CMAR re DSCs.



Class Il, or Class Ill disposal site in
accordance with provisions of existing
law;

2. Subsurface or latent physical conditions at
the Site differing from those indicated by
information made available to CMAR
prior to the applicable Reservoir Work
Package Amendment; or

3. Unknown physical conditions at the Site
of any unusual nature, different materially
from those ordinarily encountered and
generally recognized as inherent in work
of the character provided for in the
Contract.

. The written notice from CMAR shall describe

the  specific  condition encountered

R
: [l

existswhy GMAR GGH.Id Aot wa_senably_ _aue,
wenllleeel al'eH'I.'?ﬁ H.'e el|_||e|| gl_s_lte ee:ldmeln
B e
e,

. Sites Authority shall promptly investigate the
conditions, and if it finds that the conditions
do so materially differ, or do involve
hazardous waste, and cause a decrease or
increase in CMAR’s cost of, or the time
required for, performance of any part of the
Work, shall issue a Change Order under the
procedures described in these General
Conditions.

. In the event that a dispute arises between Sites
Authority and CMAR as to whether the
conditions materially differ, or involve
hazardous waste, or cause a decrease or
increase in CMAR’s cost of, or time required
for, performance of any part of the Work,

CMAR shall net—be—excused—from—any
hadul lotion d docl for b i
Contraet-butshallproceed with all Work to be
performed under the Contract. CMAR shall
retain any and all rights provided either by
contract or by law which pertain to the
resolution of disputes and protests between the

Parties.

. Notwithstanding anything in this Section 8.7,
Sites Authority shall not compensate CMAR

for additional costs or time for conditions of

which CMAR had knowledge of as of an

RGMP, including conditions that could

reasonably have been known, discovered or
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revealed as a result of the examinations,
investigations, explorations, tests or studies
of the Site required to be performed by CMAR
as part of the Preconstruction Services or that
CMAR could have reasonably inferred based
on its experience and expertise unless CMAR
could not have been aware of a
particular condition at the Project Site despite
diligent performance of its
Preconstruction Services and  other
contractual  responsibilities.

GC9.3.B Sites Authority is responsible for any injury or
CMAR’s Responsibility for Work. Responsibility ([damage that it causes. Further, requiring CMAR to
for, and security of, all Work and materials related to |pay the costs to repair Acts of God up to 5% of the
CMAR’s Work is the responsibility of CMAR until |Reservoir GMP Package is an unfair allocation of
final acceptance of CMAR’s Work by Sites Authority.| [risk.

Sites Authority shall net-be held responsible for the

care or protection of any material or parts of the Work

prior to final acceptance_where Sites Authority has

taken beneficial use or occupancy of that part of the

work. CMAR shall take every necessary precaution

against injury or damage to any part thereof by the

action of the elements or from any cause whether

arising from the execution or non-execution of the

Work and all loss or damage shall be borne by CMAR

excepting injury or damage caused by Sites Authority,

its agents or its separate contractors. CMAR shall

rebuild, repair, restore and make good at its own

expense all injuries or damages to any portion of the

Work_to the extent caused by CMAR before its

completion and acceptance. In the event of damage

proximately caused by an Act of God, Sites Authority

will pay for repair or restoration to damaged Work ia

e e e

_unless SHes- (u_tlnel Fity _I;as |e_e|u||eel glm’.‘” teﬁ obtain

oo e Pocde b eonene e o Bl o Do e ]

as covered by insurance.

GC9.4.F This should be a compensable event if Sites
Disputes Associated with Separate Work. Iff Authority’s decision impacts CMAR.
simultaneous execution of any contract for the Project

is likely to cause interference with performance of

some other contract or contracts, Sites Authority shall

decide which contractor shall cease work temporarily

and which contractor shall continue or whether work

can be coordinated so that contractors may proceed

simultaneously. If CMAR is impacted by Sites

Authority’s decision, it shall be entitled to an

extension of Contract Time and an increase in contract;




Sites Authority is responsible for delays it causes to

Sites Authority is responsible for impacts due to its
delays regardless of whether those delays are

price.

GC10.2.A

Time for Completion. The Contract Time shall CMAR’s work.

commence: (1) on the date stated in the Notice to
ic tindar na ohliaation to consider aarlv caomnlation of

Proceed, or (2) if the Notice to Proceed does not
specify a commencement date, then on the date of the
o uriucir 11o UMIIvMLI\JII U ovurrorucur vun I_y \JUIIIHI\.:LIUII A\ A |
tha \AMarlk and Contract Timae chall not he amaendad hy

completed within the Contract Time. Sies-Autherity

Citae Authoritv’c racaint ar accantancae nf CMAR’c
TOUOT 7 YvWalrToln ILy J I\J‘J\JIPL T M\J\J\JPLMI LAVAVIRRW ) | IITVIT YT U J)
nronosed aarhiar eomnletion date Anv difference in

r.ll \JHU\J\J\.‘ A\l Av] | \JUIIIHI\JLI\JII auUulte . 7 Iy aurtrrererioeurni
tima hetwean CMAR’c aarlv caomnlatinn_and  tha

T VvV UTNN Ao SUImtact T i onaT Mot ot armcact oy
C— TV eI SiviZ Yo Caity

Notice to Proceed and, in both cases, shall be

T T

CUTMPTCU o and
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Toac

A2 A AVAAYANEC BRI R R AV VAVIER VI R LY R AVAV ap 4w § \JUIIIH\JI IQMLI\JII,
and Sitac Authoritv willl not caomnencate CMAR - for
UTTO Yriteo 7 vaua IUIILy A\AARLLBELEAYAY \JUIIIH\JII\JM\.\J \/Ivll_\l\’ TOUT
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nundar
urract

not
LILAAT]

CUTTTIC OOt U T U T OnCo 7 Yatnority (o radimg oucTiot

O

adminictrativva or

MU oG g rhTialn, auimi iiotratrv Ty

Limitad to direct indireect aenaral

LLLERE VAT mu v anv ) | pwa vy o

OUthTTTOTT o UT UV ITICatU CUOto) TUT thT Pt iou ot tvv e

tha tima af earliar eomnletion nronosed hvy CMAR
are arrre T un AV} Av] | \JUIIIHI\JLI\.’II r.llur.lua\.;u Lly NZITVIT T\

nthar forme nf ovarhead cocte) for the nariod hetwean

GC 10.2.F

1—SHesAutherity s Habilityto CMAR fer-delays claimed to be reasonable or not.
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GC11.1.B

Excusable Delay. CMAR may request additional time
to complete a task or submittal milestone only in the
event of an excusable delay. For purposes of this
Article, an excusable delay is a delay only to the
completion of a Preconstruction Service and caused
by the following: (i) the actions of Sites Authority or
its employees; (ii) the actions of those in direct
contractual relationship with Sites Authority, except
for CMAR; (iii) the actions of any Governmental
Body having jurisdiction over the Project acting in
their role as an authority having jurisdiction; (iv) the
actions of any parties not within the reasonable
control of CMAR; or (v) a Force Majeure Event.
CMAR shall ret-be entitled to any—damages, time
impacts, and-er costs resulting from an excusable
delay.

GC 11.1.C.3

To receive an extension of time for the performance
of Preconstruction Services, CMAR's request shall
include documentation supporting the need for the
request, and a time impact analysis showing the
impact of the extension oncompletion of the
Preconstruction Services, as well as the impact on
potential Work and on the Work as a whole. The time
impact analysis shall include options to mitigate the
impact to the Critical Path of the Services, including
the commencement of Construction Services. The
request shall be limited to only the amount of time that
is reasonably necessary for CMAR to complete the
additional Preconstruction Services. An-extension-of

b el oo o bob o b e p L L

GC11.2.A2

e e
ISI o I'.'I“"I.'l'ze tllne ”5;”9' Change Q;|e|e|sla dzleduee
s Hecnecle onal be ool oo Subject
to Sites Authority approval, each RGMP shall not be
modified except in the event of the following
circumstances:

(a) Sites Authority directs and authorizes a change
which is related solely to discretionary changes by
Sites Authority (the foregoing excludes changes

This is an unfair risk shift.

Forcing CMAR to accelerate its work without
additional compensation is inappropriate.

The stated purpose is not accurate. Further, the
additional language captures Sites Authority’s
responsibilities re changes.



Unfair to allow Sites Authority ability to issue
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43 GC11.2.B.2
2. CMAR’s Notice of Change or Delay.
a.

If CMAR intends to initiate a Change Order
Request, CMAR shall provide Sites Authority
with written notice of the underlying facts and
circumstances that gave rise to the proposed
change within the following times:

If due to differing site conditions, as soon as
reasonably practicable under the conditions,
but in no case longer than three (3) Days from
the discovery date or prior to the alterations of
the conditions, whichever is earlier.

If due to a Force Majeure Event, as soon as
reasonably practicable under the conditions,
but in no case longer than three (3) Days from
the date CMAR discovers that the Force
Majeure Event gives rise to a change, unless
that the conditions are such that notice within
three (3) Days is not possible or practicable.
If due to any other matter that may involve an
adjustment to the RGMP or Contract Time, as
soon as reasonably practicable under the
conditions, but in no case longer than seven
{A-fourteen (14)Days from the earlier of the
discovery date of the matter or when the
matter should have been discovered.

To be considered valid and complete, the
notice of change or delay shall include a
general statement of the circumstances giving
rise to the notice of change or delay and a
reasonable order of magnitude estimate of the
additional costs or time. If the circumstances
give rise to both a cost adjustment and time
extension, CMAR shall submit the notice of
change and notice of delay concurrently.

a4 GC 11.2.B.5

e

The notice period was too short.

Unfair shifting of risk.
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GC11.2.D.A4.c
T&M Summary Sheet. CMAR shall submit a T&M

summary sheet, which shall include total actual costs,
within seven (7) Days following completion of
additional Work on a time-and-material basis.
CMAR’s total actual cost shall be presented in a
summary table in an electronic spreadsheet file by
labor, material, equipment, and any other costs, along
Wlth documentatlon supportlng the costs. GMAR—S

TN ummarvy—s
A% 1 T J

OOV T

Unnecessarily harsh provision.

46

. Sites Authority’s Response. Upon receipt of a
Claim pursuant to this Article, Sites Authority
shall conduct a reasonable review of the Claim
and, within a period not to exceed 45 Days, shall
provide CMAR a written statement identifying
what portion of the Claim is disputed and what
portion is undisputed. Any payment due on an
undisputed portion of the Claim will be processed
and made within 60-30 Days after Sites Authority
ISsues its written statement.

1. If Sites Authority needs approval from the

Payment period is unduly long.
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Sites Authority Board to provide CMAR a
written statement identifying the disputed
portion and the undisputed portion of the
Claim, and the Sites Authority Board does not
meet within the 45 Days or within the
mutually agreed to extension of time
following receipt of a Claim sent by registered
mail or certified mail, return receipt requested,
Sites Authority shall have up to three (3) Days
following the next duly publicly noticed
meeting of the Sites Authority Board after the
45-Day period, or extension, expires to
provide CMAR a written statement
identifying the disputed portion and the
undisputed portion.

GC11.4H.1

Within 10 business days following the conclusion of
the meet and confer conference, if the Claim or any
portion of the Claim remains in dispute, Sites
Authority shall provide CMAR a written statement
identifying the portion of the Claim that remains in
dispute and the portion that is undisputed. Any
payment due on an undisputed portion of the Claim
shall be processed and made within 69-30 Days after
Sites Authority issues its written statement. Any
disputed portion of the Claim, as identified by CMAR
in writing, shall be submitted to nonbinding
mediation, with Sites Authority and CMAR sharing
the associated costs equally. Sites Authority and
CMAR shall mutually agree to a mediator within 10
business days after the disputed portion of the Claim
has been identified in writing, unless the parties agree
to select a mediator at a later time.

GC 13

GC 13.2.A

Sites Authority may, for any reason through a written
notice to CMAR, order CMAR to suspend
performance of the Preconstruction Services. Prior to
any resumption of Preconstruction Services at Sites
Authority’s direction, CMAR shall notify Sites
Authority of any additional costs CMAR believes it is
entitled to within 30 Days of its receipt of the request
to resume suspended Preconstruction Services;—or
S el e becon e Ll Lo Lo
waived—.  Sites Authority shall not be liable for any
additional costs, damages or anticipated profits
incurred by CMAR or its Subcontractors and the
Phase 1 Pricing shall not be increased during the
period of suspension, except the actual costs incurred

Payment period is unduly long.

CMAR needs suspension and termination rights.

CMAR should be paid the overhead and profit on
the increased costs resulting from a Sites Authority,
suspension. Waiver provision is too harsh.
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by CMAR, excluding-including overhead and profit,
for reasonable and unavoidable costs of suspending

the Preconstruction Services. If CMAR establishes
that the suspension of the Preconstruction Services
had a material and adverse effect on CMAR’s costs
for the performance of the Preconstruction Services,
CMAR shall be entitled to cost relief, as appropriate
and determined by Sites Authority acting reasonably
and subject to CMAR’s duty to mitigate damages.
GC 13.3.C

Sites Authority shall not be liable for any additional
costs, damages or anticipated profits incurred by
CMAR or its Subcontractors and the RGMP shall not
be increased during the period of suspension, except
the actual costs incurred by CMAR, excluding
including overhead and profit, for (a) the purpose of
safeguarding the Project and material and equipment
in transit or at the Site during the period of suspension,
(b) CMAR’s or its Subcontractor’s rented equipment
which must maintained at the Site and to the extent
costs cannot be mitigated by CMAR, (c) other impacts
resulting from the suspension; or (ed) other
reasonable and unavoidable costs of shutting down
the Project, or reassembling personnel and equipment
resulting directly from such suspension. CMAR shall
be granted an extension of the Contract Time equal to
the number of days performance of Construction
Services are suspended; provided, however, that no
actual costs or extension of Contract Time shall be
granted if the suspension results from CMAR's non-
compliance with the requirements of the Contract.
GC 13.5.C

In case of such termination for Sites Authority’s
convenience, CMAR shall be entitled to receive
payment for Construction Services actually
completed by CMAR in conformity with the Contract
prior to CMAR’s receipt of Sites Authority’s notice of
termination and costs incurred by reason of such
termination__ plus overhead and profit. Any
documentation substantiating costs incurred by
CMAR solely as a result of Sites Authority's exercise
of its right to terminate the Contract pursuant to this
clause, which costs CMAR is authorized under the
Contract documents to incur, shall: (1) be submitted
to and received by Sites Authority no later than 30
Days after the effective date of the notice of
termination; (2) describe the costs incurred with
particularity; and (3) be conspicuously identified as
“Termination Costs occasioned by Sites Authority's
Termination of  Construction  Services  for

Convenience.” H-Sites—Authorityrejects—any—€osts;

CMAR should be paid the overhead and profit on
the increased costs resulting from a Sites Authority,
suspension as well as for the other impacts of such
suspension.

CMAR should be paid the overhead and profit on
the increased costs resulting from a Sites Authority,
termination for convenience. Waiver provision is
too harsh.
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. .
CMAR shall be_ eleemesl_ to-waive “.'e Fejected-costy
Rless _g|,|_, R-files a-claim withi “.'“6 (39) Days_el
the Fejection Ipunsua E tel the l_el_lspu.te Fesolitio
GC 14.4.D

Final payment of the five percent (5%) retention shall
be made no later than 60 Days after the date of
Substantial Completion, provided that a release of
liens and claims has been received from CMAR
pursuant to Civil Code section 8136. In the event of a
dispute between Sites Authority and CMAR,_where
Sites Authority is the claimant, Sites Authority may
withhold from the final payment an amount not to
exceed 150% of the amount Sites Authority claims it
is due-disputed-amount.

GC 15.17.B

’—l‘D’ . GI“'.’ Res aI_I lbe |e_spe_ls_|_ble fo Ia';""“a”t?,; “;'“'

GC 15.17.D
Other Laws. All provisions of law required to be
inserted in the Contract or Contract Documents
pursuant to any Applicable Laws shall be and are
inserted herein. If through mistake, neglect, oversight,
or otherwise, any such provision is not herein inserted
or inserted in improper form, upon the application of
either party, the Contract or Contract Documents shall
be changed by Sites Authority, at—newith an
appropriate increase in the RGMP erand extension of
Contract Time, so as to strictly comply with the
Applicable Laws and without prejudice to the rights
of either party hereunder.
SC4.3
A. CMAR’s aggregate liability to Sites Authority
with respect to damages arising out of the
performance or unexcused non-performance of
any Work performed on the Project shall not
exceed [INSERT AMOUNT] of the Reservoir
Package GMP for the entire Project. This
limitation on liability shall not affect the CMAR’s
obligation to provide insurance pursuant to the
Contract Documents. This limitation of liability
excludes:
Sl e

2. Costs, liabilities, damages, or obligations
arising from the gross negligence, reckless

Clarification of when withholding is appropriate.

CMAR is not the designer of record and will build
to the design provided by Sites Authority.

This is an unfair shifting of risk. CMAR should be
entitled to monetary and schedule relief if Sites
Authority failed to insert any mandatory law.

The carveouts were too broad.



conduct, willful acts or omissions, intentional
misconduct, fraud, illegal, or unlawful acts,
willful injury to person or property, or
violation of Applicable Law, whether based
on contract, tort (including negligence), strict
liability, or any other legal theory, by the
CMAR or any of its employees, consultants,
Subcontractors, or Suppliers, or anyone
working directly or indirectly for whom such
parties may be liable;

3. Fines, penalties, and other charges assessed by
applicable governmental authorities, which
are attributable to CMAR,;

R T T

provided—for—in—the—Contract—Documents;

neluding—without—Hmitation——statutory,
damages imposed by the Sites Authority or

damages imposed by third parties with

jurisdiction over the Project; and
e T

lienited o] : octs.

56 SC 4.4.C Waiver of Consequential Damages

There should be no liability for consequential

damages.

The exclusions are inappropriate for a

B. CMAR shall have no liability to Sites Authority, waiver of consequential damages provision and the

for any type of special, consequential or incidental 'scope of which renders the provision meaningless.

damages arising out of or connected with
CMAR’s performance of the Work-ir-exeess—of
HNSERT-AMOUNT]. This limit of liability
applies under all circumstances including, but not
limited to, the breach, completion, termination,
suspension or cancellation of the Work under this
Contract, and negligence or strict liability of
CMAR.

. This limit of liability shall not, however, apply to,
limit or preclude recovery of all damages,
regardless of the nature of those damages, related
to:
1. CMAR’sobligation to pay liquidated damages
as set forth in the Contract Documents.
R
3 o "Ss'e,“s I'E.‘Hd.e' |Ileg_al o H“.I&““IHI Acts
GI M ‘I.z S ebllglatle_ns o “l'de'l"'”*. a'l'd ele_leﬁ_nel
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Attachment 7—Performance Bond form

Whenever CMAR shall be, and is declared by Sites
Authority to be, in default under the Contract
Documents, the Surety shall remedy the default
pursuant to the Contract Documents, or shall

promptly, at Sies-Authority’sSurety’s option:

1. Take over and complete the Project in
accordance with all terms and conditions in
the Contract Documents; or

2. Obtain a bid or bids for completing the Project
in accordance with all terms and conditions in
the Contract Documents and upon
determination by Surety of the lowest
responsive and responsible bidder, arrange for
a Contract between such Bidder, the Surety
and Sites Authority, and make available as
work progresses sufficient funds to pay the
cost of completion of the Project, less the
balance of the Reservoir Package GMP,
including other costs and damages for which
Surety may be liable. The term “balance of the
Reservoir Package GMP” as used in this
paragraph shall mean the total amount payable
to CMAR by Sites Authority under the
Contract and any modification thereto, less
any amount previously paid by Sites Authority
to CMAR and any other set offs pursuant to

the Contract Documents.

The modifications are only two concerns with the
bond forms. CMAR should have the ability to
negotiate the terms and conditions of the final bond
forms.




3. Permit Sites Authority to complete the Project
in any manner consistent with California law
and make available as work progresses
sufficient funds to pay the cost of completion
of the Project, less the balance of the Reservoir
Package GMP, including other costs and
damages for which Surety may be liable. The
term “balance of the RGMP” as used in this
paragraph shall mean the total amount payable
to CMAR by Sites Authority under the
Contract and any modification thereto, less
any amount previously paid by Sites Authority
to CMAR and any other set offs pursuant to
the Contract Documents. Sites Authority has a
duty to mitigate the costs during the
completion of the Project.

1. Proposer may add as many rows to this form as necessary to describe proposed

comments and changes.
2. Proposer shall include the completed Form I in Appendix H of in its Proposal (if

submitting).



Attachment E



Form |
Suggested Material Comments to the Draft CMAR Contract

Describe the proposed Draft CMAR
Contract modification, citing the
section or subsection.

Describe the rationale for the
proposed change:

1 General Conditions, Article 3.1A As currently written, the indemnification
Indemnification (page 95 of 318). provision contains broad-form
indemnification for a wide range of losses,
Update the indemnification provision so that  costs and expenses that are in any way
CMAR'’s obligation to defend and indemnify is connected to the Services. There is no
limited to third party claims against Sites requirement for causation and no
Authority for bodily injury or tangible property requirement for CMAR to be at fault.
damage caused by CMAR’s negligence in CMAR could be performing exactly as the
performance of the Preconstruction or contract requires, and the indemnity would
Construction Services. still be triggered. This indemnification
profile, taken with the carveouts from the
limitation on liability and the waiver of
consequential damages imposes on
CMAR unlimited exposure for Site
Authority’s costs, expenses and liabilities,
regardless of fault or causation.
2 Special Conditions, Article 4.3A Limitations Re item (i), based on the broad form

on Liability (page 205 of 318) indemnification contained in GC Article
3.1A, carving out indemnification
Update the limitation on liability by: obligations would make the liability cap
essentially meaningless. It wouldn’t cover
(i) deleting sub-para 1 (defense and anything.
indemnification obligations required of
CMAR); Re item (ii), violation of law (insofar as it
(i) amending sub-para 2 by deleting all the relates to contractual performance) is a
words from “or violation of Applicable matter to be included within the
Law” onwards; contractual liability cap. Otherwise the cap
(iii) update sub-para 4 by adding at the end  would have no meaning. Fines and
the words “up to the level of coverage penalties levied on Sites Authority
required to be maintained under the resulting from breach of law are already
Contract Documents”; carved out under sub-para 3.

(iv) deleting sub-para 5 (Liquidated Damages)
(v) deleting sub-para 6 (liability for damages Re item (iii), claims covered by insurance

expressly provided for) proceeds may fall outside the liability cap,
(vi) deleting sub-para 7 (CMAR’s warranties provided that is limited to the level of
and guarantees) coverage required to be maintained under

the Contract. Sites Authority is not buying
access to any corporate coverage CMAR
maintains in excess of the contractual
requirements.

Re (iv) Liquidated Damages are intended
to address delay risk specifically. If the
Contract instead opted for unliquidated,
actual damages for delay then such
amounts would fall under the liability cap.



Special Conditions, Article 4.3A Limitations Delay LDs compensate for the same loss
on Liability (page 205 of 318) Cont... and should be given the same treatment.

Re (v) Damages expressly provided for
under the Contract are exactly the
damages that would be subject to the
limitation of liability.

Re (vi) warranties and guarantees are
contractual promises made by CMAR
required Work quality. The cost of
performing such actions would not be
covered by the limitation on liability, but
the liability arising from a breach of such
warranties/guarantees should be subject
to the contractual liability cap.

Special Conditions, Article 4.4 Waiver of A waiver of consequential damages

Consequential Damages (page 206 of 318). |provides protection and clarity for both
owner and contractor regarding potential

Make the waiver of consequential damages in damages exposure. It is fair and equitable

Article 4.4A apply with mutual effect for both  that both parties are able to rely upon a

CMAR and Sites Authority. In conjunction, mutual waiver of such damages.

delete the limitation on CMAR'’s liability in

Article 4.4B and the carveouts from that limit in

Article 4.4C.

General Conditions Articles 3.2A.4 As written, states if CMAR maintains

Preconstruction Services Insurance, higher limits than the minimum insurance

General Requirements (page 96 of 318). limits shown, Sites Authority is entitled to
coverage for the higher limits. If CMAR'’s

Delete Article 3.2A.4. corporate program provides additional
coverage in excess of the required
insurance, CMAR should not be penalized
on losses that exceed the required
insurance types or amounts. Further,
please consider that CMAR’s corporate
excess liability policies are not intended to
insure singular projects, but to provide
sufficient coverage for all CMAR's
operations across North America. Please
consider striking this paragraph in its
entirety.

General Conditions Article 3.2B As written, states that all available

Preconstruction Services Insurance, insurance proceeds in excess of the

Additional Insureds (page 97 of 318) specified minimum limits shall be available
to the required additional insured parties.

Delete the following sentence from 3.2B It is not equitable to request CMAR to

“Notwithstanding the minimum limits set forth accept this unlimited risk. Mutually

in the Contract for any type of insurance agreeable, higher limits of insurance than

coverage, all available insurance proceeds in |currently drafted can be provided instead.
excess of the specified minimum limits of

coverage shall be available to the parties

required to be named as additional insureds

hereunder”.




6 General Conditions Article 13.4.B (page 186 As currently written, the article allows
of 318) Sites Authority to control surety
completion options. This language is a
“B. After expiration of the ten (10) Day period, material variation from standard bond

Sites Authority may terminate-the-Contract-by- forms, and sureties find this language to
providing-a-notice-oftermination-to-CMAR- be quite onerous. It severely limits the
Sites-Authortity-may-take-over-and-complete-  surety’s ability to mitigate loss costs and
the-Work-by-any-method-itmay-deem- forces sureties to abide by the owner’s
appropriate—ncluding-enforcement-ofenforce remedy election.

the Performance Bond #Sptes%\&meﬁ&take&

7 General Conditions Article 13.4.C (page 186 As currently written, the article fails to limit
of 318) recovery under the bonds to the bond’s

penal sum and the costs allowed in the

“C. CMAR shall not be entitled to receive any \CMAR contract as per market standard.

further payment hereunder as a result of such

termination. Subject to the penal sum of the

Performance Bond CMAR and its surety shall

be liable to Sites Authority for any excess

costs or other damages incurred by Sites

Authority to complete the Work, including

professional services and expenses,

reasonable-overhead-profit and attorneys’

fees. This payment obligation shall survive

completion of the Project and termination or

expiration of this Contract.”

8 The Performance Bond Form, Attachment As currently written, the article allows

7, page A7-3 (page 218 of 318) Sites Authority to reject any contractor or

subcontractor, including the CMAR from

“Surety-expressly-agrees-that-Sites-Authority- further participation in the event of a
may-reject-any-contractoror-subcontractor default. Sureties also find this language to
which-may-be-proposed-by-Surety-nfultillmentbe outside of industry standard practices
ofts-obligationsin-the-eventof defauit-by- and burdensome. Removal of this

CMAR- language allows sureties to utilize their
best practices to mitigate costs and

Surety-shall-notutitize- CMAR-in-completing-thecomplete the project without unnecessary,
Project-nor-shall- Surety-accepta-Bid-from- additional delays.




10

11

General Conditions Article 3.2.1.7 Form and All insurance policies contain standard
Proof of Carriage of Insurance (page 100 of express exclusions which void all

318)

Delete the following sentence from 3.2.1.7:

“Policy shall contain no language that would

invalidate or remove the insurer’s duty to
defend or indemnify for claims or suits
expressly excluded from coverage.”

coverage, defense and indemnity
included, for all classes of insureds
because the insurance market cannot
afford to defend and indemnify any and all
claims. Insurers are unlikely to agree to
provide an on-going duty to defend or
indemnity claims for which there is no
insurance coverage.

General Conditions Article 3.2.1.1 Form and |As currently written, requires insurance

Proof of Carriage Insurance (page 99 of
318)

“1. Any insurance carrier providing insurance
coverage required by the Contract Documents

shall be admitted to and authorized to do
business in the State of California unless
waived, in writing, by Sites Authority’s Risk

Manager. Carrier(s) shall have an A.M. Best

rating of not less than an A:VII. Insurance

deductibles-or-self-insured retentions must be

declared by CMAR. At the election of Sites

Authority, CMAR shall procure a bond which

guarantees payment of losses and related
investigations, claims administration, and
defense costs and expenses. If umbrella or

deductibles to be declared and approved
by Sites Authority. This is reasonable in
the case of SIRs where the insurer has no
responsibility to pay claims within the SIR
amount. However, deductibles are the
sole responsibility of the first named
insured on the policy because the insurer
is responsible to pay all third-party claims
from dollar one. The deductible does not
become the responsibility of an owner or
any other additional insureds on the
policy. The financial risk of deductible
recovery is solely between the insurer and
CMAR for which collateral arrangements
have already been made. Because there
is no financial exposure to Sites Authority

excess liability coverage is used to meet any CMAR’s deductibles should be at the sole
required limit(s) specified herein, CMAR shall discretion of the CMAR.

provide an endorsement satisfactory to Sites

Authority indicating that such coverage is

subject to the same terms and conditions as

the underlying liability policy.”

General Conditions Article 4.4 Composition The RFQ draft stated that CMAR fee —
of Reservoir Guaranteed Maximum Price, which included compensation for home
Home Office Overhead (page 104 of 318)  office overhead - would be charged on
Direct Cost, Indirect Cost and
Subcontractor Construction Cost as the
Cost of Work Components.

Amend Article 4.4.A.4:

“Home office overhead percentage applied to
Direct Cost, Indirect Cost, and Subcontractor
Construction Cost”

The RFP draft has retired the use of fee
and replaced it with independent
mechanisms for compensation of profit
and then for home office overhead.
Indirect Cost has now been removed from
the items to which home office overhead
is to be applied.

Amend the first sentence of Article 4.4.E:
“Home Office Overhead. Unless otherwise
agreed to by the Parties, CMAR’s charge for
home office overhead shall be a percentage,
agreed to by the Parties in CMAR’s Cost
Proposal Form, applied to the Cost of Work
exceptfor-indirect-Cost.” Our audited rate for general and
administration includes application to
Indirect Costs.



2 General Conditions Article 4.4.G The RFQ draft stated that CMAR’s

13

Composition of Reservoir Guaranteed subcontractor fee would compensate
Maximum Price, Subcontractor Construction CMAR’s subcontractor for its home
Cost (page 110 of 318) office and profit.

Amend Article 4.4.B.3.a: The RFP draft has replaced the term
“Payments made by CMAR to Key “fee” with “profit” and struck the ability of
Subcontractors performing Construction CMAR'’s subcontractor to secure
Services. Key Subcontractors are paid based on compensation for its home office

their actual and verifiable Direct Cost and overhead.

Indirect Cost plus a Key Subcontractor

FeeProfit. The Key Subcontractor FeeProfit shall

compensate Key Subcontractors for their home

office overhead, profit, and other costs and

expenses not specifically included in their Direct

Cost and Indirect Cost. Unless otherwise agreed

to by the Parties, the Key Subcontractor Profit

shall be established in each Reservoir Work

Package based on [INSERT AGREED TO

PARAMETERS

BASED ON CMAR’S PROPOSAL]. The Key

Subcontractor FeeProfit shall be a percentage

and shall only be applied to a Key

Subcontractor’s Direct Cost and Indirect Cost. At

Sites Authority’s discretion, Key Subcontractor

pricing for an RGMP may be converted to a

lump sum price with a negotiated discount.”

General Conditions Articles 4.5.B.4 & 4.5.B.5 |A 3% differential is a notably narrow
Competitive Procedures for Self-Performed (differential — recommend leaving this

Construction Services (page 113 of 318) open to either Authority’s discretion or to
be aligned upon RGMP packaging
Amend following sentence in Article 4.5.B.4: definition.

“Unless otherwise agreed to by the Parties, if
CMAR’s pricing is within (TBD)3%

percent of Sites Authority’s independent cost
estimate, CMAR will be allowed to

perform the Self-Performed Construction
Services.”

Amend following sentence in Article 4.5.B.5:
“Unless otherwise agreed to by the Parties, if
CMAR’s pricing for Self-Performed

Construction Services is more than (TBD)3%
percent higher than Sites Authority’s
independent cost estimate, the Parties shall
meet and confer to compare pricing and attempt
fo reconcile any differences.”

Proposer may add as many rows to this form as necessary to describe proposed
comments and changes.

Proposer shall include the completed Form | in Appendix H of in its Proposal (if
submitting).
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