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In Reply Refer To:
FWS/LRS/IRO8/IR10

By Electronic Mail

Holly Geneva Stout, Esq.
California Water Commission
P.O. Box 942836
Sacramento, CA 94236-0001
cwe{@water.ca.gov

Subject: United States Fish and Wildlife Service
Submission of Comments for the October 19, 2022, Resolution of Necessity Hearing
California Water Commission

APN 033-440-002 - DWR Parcel No. YBSH-172
Channel Ranch Partners - FWS Easement # 27C — 190.9 acres
Dear Ms. Stout;

As provided in the September 26, 2022, Notice of the Resolution of Necessity hearing, the United States
Fish and Wildlife Service (“FWS” or “Service”) submits these writien comments for consideration by the
California Water Commission (“Commission™) and inclusion in the record of this proceeding concerning
the above-referenced easement in which the United States holds an interest.

Federal Interest in DWR Parcel No, YBSH-172

First, the Commission must understand that the conservation easement held here is an interest in lands
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real
property cannot be condemned. United States v. Navajo Nation, 556 1.5, 287, 289 (2009). (“A waiver of
the Federal Government’s sovercign ifnmunity must be unequivocally expressed in statutory text, and will
not be implied. Moreover, a waiver of the Government’s sovereign immunity will be strictly construed,
in terms of its scope, in favor of the sovereign.”); Minnesota v. United States, 305 U.S. 382, 386-87
(1939), superseded on other grounds by statute as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir,
1989); Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). The sole extant statutory
exception to this federal preemption relating to condemning real property owned by the United States is
under the Quiet Title Act ("QTA™), 28 U.S.C. § 2410(a), and this is a limited waiver of sovereign
immunity. Id. (the United States “may be made a party” in a case “to condemn . ., . real or personal
property on which the United States has or claims a mortgage or other lien.”); Block v. North Dakota, 461
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U.S. 273, 286 (1983) (“Congress intended the QTA to provide the exclusive means by which adverse
claimants could challenge the United States' title to real property.”). Moreover, this waiver as related toa
mortgage or lien is narrowly construed. See, e.g., Hussain v. Boston Old Colony Ins. Co., 311 F.3d 623,
629 (5th Cir. 2002) (Section 2410 “was specifically passed to waive the sovereign immunity of the United
States so that private parties could get the government into court when necessary to quiet title or resolve
priority of liens or mortgages™); Village of Wheeling v. Fragassi, No. 09 C 3124, 2010 WL 3087462, at
#4 (N.D. IlI. Aug. 2, 2010) (lease not a mortgage ot lien under § 2410); Ansonia Nat'l Bank v. United
States, 147 F. Supp. 864, 865 (D. Conn. 1956) (casement not a “lien” under § 2410).

Likewise, the doctrine of prior public use ensures that the United States’ interest, absent a contrary
statutory provision enacted by Congress, triumphs over a state or local government’s effort to condenmn
federal lands or real property interests. The doctrine is designed to prevent courts from becoming
embroiled in competing claims by governmental entities to the same property. See United States v.
Acquisition of 0.3114 Cuerdas of Condemnation Land More or Less, Located on Calle, 753 F. Supp. 50,
54 (D.P.R. 1990) (“Without the prior use doctrine, there could be a free for all of battling entitics all
equipped with eminent domain power, passing title back and forth.”). Simply stated, even ignoring that
the public interest of the United States may be supreme, our prior public interest reflected in the United
States’ ownership of the property suffices to block any condemnation by state or local governments.

Procedural Background

Our Realty Section, Refuge Staff, and the Department of Water Resources (“DWR”) participated in a
meeting concerning this Project and exchanged a few communications in February-April of 2021. FWS
heard nothing further until our Realty Section began receiving letters in late 2021, concerning casement
parcels that were included in DWR’s Batch A Resolution of Necessity hearing process. In connection
with this particular parcel, our Realty Section received a letter dated June 15, 2022, from DWR Right-of-
Way Agent Jesus Cedeno, indicating that DWR intended to acquire a flowage easement on this
conservation easement parcel. In response, the FWS submitted a letter to Catherine McCalvin of DWR
dated July 7, 2022, setting forth the federal interest in the conservation easement. We request that this
July letter be included in the record of this proceeding, along with the Service’s February 14, 2022, letter
to Ms. McCalvin. DWR responded to the Service’s February letter on April 6, 2022. DWR submitted
written notice of the informational hearing for this parcel on August 23, 2022, to which the Service
submitted its notice of intent to be heard at that hearing on September 13, 2022, and provided oral
comments at the September 21 hearing. DWR issued notice of the Resolution of Necessity Hearing on
September 26, 2022. As required within 15 days of the date of the Notice of Hearing, FWS$ submitted its
written request to be heard regarding this Parcel.

Channel Ranch Easement

Enclosed herein as Exhibit A is the Easement by which Channel Ranch granted to the United States by
Grant of Easement recorded on September 3, 1998, a perpetual conservation easement over a total of
190.89 acres under authority of the Migratory Bird Conservation Act of February 18, 1929 (16 U.S.C.
715, et seq. as amended), which authorizes the Secretary of the Interior to acquire certain lands or
interests therein for waterfowl habitat. The purpose of this easement is to maintain habitat for waterfowl.
The United States expended two hundred fifty thousand dollars ($250,000.00) for the easement, which is
a component part of the National Wildlife Refuge System and subject to pertinent National Wildlife
Refuge system laws and regulations. The parcel is now in ownership to the Channel Ranch Partners.

Notably, the easement in Paragraph 6 specifically provides that the Grantor “shall not grant any additional

easements, rights-of-way, or other interests in the Easement Lands, other than a fee or leasehold interest,
or grant or otherwise transfer to any other person or entity or to other lands or otherwise abandon or
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relinquish any Easement Waters without the prior written authorization of Grantee given through the U.S.
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated
representative determines that the proposed interest or transfer will interfere with the use of the Easement
Lands as waterfowl habitat suitable for migratory birds or inferfere with the availability of Easement
Waters for the Easement Lands.” Paragraph 3 of the Easement prohibits the Grantor from altering the
existing topography, or from otherwise altering or using or permitting the use by third parties of the
Easement Lands for any purpose without the prior written authorization of the Service. Such
authorization will only be given if the Secretary of the Interior or her designated representative
determines that the proposed activity will not change the character of the Easement Lands or adversely
affect the use of the Easement Lands as waterfowl habitat suitable for migratory birds.

Similarly, 50 CFR 25.44 requires permits for use of easement areas administered by us where proposed
activities may affect the property interest acquired by the United States. This includes instances where

the third applicant is a governmental entity which has acquired a partial interest in the servient estate by
subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR
part 29.21.

As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use
that affects our easement interest, the Service must first make a compatibility determination (16 U.S. C. §
668dd(d)(3)(A)(1)). A compatibility determination is a written determination signed and dated by the
Refuge Manager and Regional Chief, signifying that a proposed or existing use of a national wildlife
refuge is a compatible use or is not a compatible use. Compatible use medns a proposed or existing
wildlife-dependent recreational use or any other use of a national wildlife refuge that, based on sound
professional judgment, will not materially interfere with or detract from the fulfillment of the National
Wildlife Refuge System mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(a)). In
making the determination, the Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the cumulative impacts of the use when conducted in
conjunction with other existing or planned uses of the refuge, and uses of adjacent lands or waters that
may exacerbate the effects of a refuge use (603 FW 2.11B(3)). This federal compatibility determination
is markedly different from the representations DWR has made that operation of the proposed Project is
compatible with the existing conservation easements.

As stated in the Channel Ranch easement, the landowner cannot grant an additional easement without the
prior written authorization of the Fish and Wildlife Service. In order to facilitate this Project, we are
reviewing hydrologic data provided by DWR, engaging with the landowner, and will work with DWR
and the landowner to resolve identified issues. Upon receipt of an application, the Service will then
engage in a compatibility determination for the Project, as required under federal refuge law and
regulation. Note that the Service cannot make a compatibility determination on future permitted x
construction and operation of the fish passage and floodplain restoration projects amounting to a change
in the Project not analyzed previously. Should they arise, any future changes to the Project would require
additional environmental analyses. Such future projects would also require a federal compatibility
determination, but this cannot occur until these projects have been sufficiently analyzed in future
environmental analyses, which would allow us to ensure proposed future modifications do not impact our
interest in the property.

Existing Purpose of USFWS Easement on Channel Ranch Partners Parcel

The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for
waterfowl] and other migratory birds. Wetlands on this property are considered managed freshwater
wetlands and consist of a complex of shallow wetland impoundments contained by levees that are
delivered water through managed irrigation infrastructure. Landowners actively manage the water levels



of these wetlands using water control structures to promote beneficial wetland vegetation and provide
foraging habitat for wintering and migrating waterfowl. Although water depth varies with wetland
topography, landowners typically mange for an average depth of 8-10 inches that provides optimal
foraging habitat for most waterfowl and a great diversity of migratory waterbirds.

DWR’s Proposed Flowage Easement

Under DWR’s proposed flowage easement, the landowner would grant a perpetual right-of-way and
easement in the real property, for the purposes of scasonal floodplain fisheries rearing habitat and fish
passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantee
(DWR) the right for the flowage of water over and upon the Property as may be required for the present
and future permitted construction and operation of fish passage and floodplain restoration projects. It is
not clear if the easement would allow alteration to riparian habitat. The proposed flowage easement
would also include the right to flow water and materials and by said flow erode; or place or deposit earth,
debris, sediment, or other material.

Anticipated Project Impacts from DWR data

According to DWR analysis, the Big Notch Project would flood the Channel Ranch Partners Parcel 033-
440-002 an average of 6.4 additional days above 6” within the November 1 through February 28 hunt
period. The number of additional days the parcel would flood above 6” during the hunt period would
range from 0 to 33 days. These days represent flood levels that could potentially impact waterfowl use
and hunting quality. The parcel would flood an average of 5.9 additional days above 12” during the hunt
period, with a range from 0 to 28 additional days flooded above 12”. These days represent flood levels
that could potentially impact landowner access in addition to waterfowl use and hunting quality. The
parcel would flood an average of 6.0 additional days above 18” during the hunt period, with a range from
0 to 26 additional days flooded above 18”. These days represent flood levels that could potentially impact
wetland infrastructure (levees, water control structures) in addition to access, waterfowl use and hunting

quality.
Standard for Resolution of Necessity

The lands covered by this United States easement are already appropriated for a public use. As such, the
Commission must follow certain procedures to make determinations as to whether the proposed new use
is either compatible with or more necessary than the existing use.

CCP 1240.510 requires that the proposed use will not unreasonably interfere with or impair the
continuance of the public use as it then exists or may reasonably be expected to exist in the future. As
noted, this easement was acquired for the purpose of waterfowl habitat suitable for migratory birds.

Under CCP 1240.610, the Commission would need to find that use for which the property is sought to be
taken is a more necessary public use than the use for which the property is appropriated,

Increased flooding over 6” in depth on these wetlands would likely have a negative impact on migratory
bird foraging habitat, potentially impacting waterfowl use and ultimately hunting quality. Tncreased
flooding over 12” would further decrease migtatory bird foraging habitat and would also impact
landowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to
wade the wetlands. Finally, increased flooding over 18” would not only impact migratory bird habitat
and landowner access, but significantly overtop roads, levees and water control structures potentially
causing costly damage to wetland infrastructure. The FWS purchased a conservation easement on this
property with the understanding that landowners would continue to optimally manage their lands for
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migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties.
Increased flooding has the potential to decrease hunting quality, decrease landowner access, and increase
infrastructure maintenance costs, all of which could be impediments to future management of the property
as migratory bird habitat.

The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible
with the existing conservation easements and will not unreasonably interfere with or impair the
continuance of the Service’s public use as it exists or may rcasonably be expected to exist in the future.
Citing to the Easement for the ‘Upper Swanton[sic]’ property, the DWR letter further indicates the
Service’s conservation easements specify that the “properties are subject to 2 nonexclusive right to flood
the properties between October 15 and March 1, as an existing use.[footnote omitted]. Therefore, DWR
does not anticipate the need to modify the existing Service conservation easements.”

The Channel Ranch easement provides in Paragraph 5 that “[hJowever, in any year that Grantors do not ;
flood the Easement Lands in the customary manner to their historical hunting season level, Grantee shall :
have, at its sole discretion, the nonexclusive right and option, but not the obligation, to flood the

Easement Lands from Qctober 15 through March first of the following year.” However, flooding by the

United States in the “customary manner to their historical hunting season level” would be for the purpose

of maintaining habitat for waterfowl, which is not the same as the prospective flooding under the

proposed project to the levels shown in modeling, which in certain cases exceed the historic levels that

were contemplated in the Channel Ranch easement.

Conclusion

The Fish and Wildlife Service has been in contact with the landowner for this property. We have initiated
discussions to determine if reasonable measures can be implemented to ensure landowners have access to
the property and to identify other reasonable improvements, such as modifications of levees and water
confrol structures, to ensure these properties can continue to be managed and used as private wetlands.

As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, which, in determining whether to grant such
authorization, will be looking at whether the proposed interest interferes with the use of the Easement
lands as waterfowl habitat suitable for migratory birds. To that end, we request DWR continue to work
with FWS and the landowners to implement reasonable measures to help ensure this property continues to
provide the migratory bird benefits for which it was acquired, regardless of a Resolution of Necessity
determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that
the Project will not unreasonably interfere with or impair the vital public use to provide suitable habitat
for migratory waterfowl. We look forward to cooperating with DWR and the landowners on the Project,
while ensuring the US easement parcel continues to provide benefits for migratory waterfowl.

Sincerely,

CURTIS el sloned oy CURTS

MCCASLAND  fretemiteidtn

Curtis McCasland

Assistant Regional Director, Refuges Program
United States Fish and Wildlife Service
California Great Basin Region

2800 Cottage Way, Suite W-2606
Sacramento, CA 95825

Enclosure
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Catherine McCalvin, DWR
Elizabeth Vasquez, DWR
Rachel Taylor, DWR
Maric Manzo, BOR
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YOLO Recorder's Office
Tory Bernhard, County Recorder
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Acct  10d-Placer Taitle

Thursday, SEP 03, 1938 03:30:00
RECORDING REQUESTED BY AND WHEN RECORDED Tl P $46.00 Wiyr=G00G1 20610
MAIL TO:U.5. Figh and Wildlife Service VRB/RG/1-14
sacramento Realty Field office {attn:ikb)
2233 Watt Rvenue, Suitm 375
Sacramegnto, California 99582%

UNITED STATES DEPARTHMENY OF THE INTERIOR
U.5, FISH AND WILULIFE SERVICE

GRANT OF ERSEMERT

GRAKT OF EASEMERT, made hetween CHANNEL RANCH, a Partnership,
hersinafter referred to ss Grantor, and the UNITED STATES OF AMEBRICA and ics
asgsigna, hereinaftar refarred to as &rantee,

WHEREAS the Migracory Bird Conpervation Act of February 18, 1929,
(16 U.5.C. 715 et seq), as amended, and since August 1, 1954, aughorizes the
Secretary of the Interior to acquire vertain lands or interests therein for
waterfowl habitat;

BAND ALSQ WHEREAS, the easement intereat rights in the feollowing
described lands are being acquired for administration by the Secretary of rhe
Intarior (Seeretary) through the United States Flsh and #ildlife Service, anel
the use, occupation and operation of the resepvations retained herein shall be
subordinate to and subject to such rules and regulationa ap may be prescribed
by the Sgcretary governing the use, eccupation, protection and administration
of units of the National Wildlife Refuge System under and in compliance with
provisions of Section & of the Mligratory Bird Conssrvation Aot of Fabroary 18,
1929 (45 Stat. 1222}, as amended by Section 301 of the Refuge Revenuve sharing
Act of June 15, 1935, (49 Stat. 3EBL).

HOW THERBFORE, For and in consideratlon &f W0 HUNDRED FIPTY
THECUSAND AND 007100 BOLLARS (5250,000.00), the Grantor hereby grants to the
JUITEND STATES OF AMERICA, Grantee, & pavpetual conservation easement for the
gaintenance and wse of the land and waters described below [herelnalter
referred ko as ~fasement Lands® and “Easement Waters®) for the management of
migratory birds on the rerms and coaditions staved herein. Thera ig included
in thie Grant of Eagement a right of sccese by designated representatives of
the U.5. Flsh and Wildl!fe Service oveyr any and all Easement Landas and those
lands described as exeludes from the Bunament Lands described below, as
reasonably necessary for the limited purpoaes of entaring thp Easoment Lands
to varify cempliance by the Trantor with the terms and conditlons of this
easeaent and exervising Grantee's rights under thia crant of FHasement. Said
lands contaia 190.89 acres, mors or lagsa, all being locitnd in Yolo County,
state af California, ang more particularly desoribed as follows:

Horth Central Yalley {270 fage 1 of 1l
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Tawpghin Seven (1) fecth. Ranes Thraa 3] Eagti. BBl

All that portion of the North balf (¥ 1/2) of Bection 26, and the
Northeast one quarter (NE 174} of the Scuthwest ong guarter (SW 174,
that lies west of the Westerly line of Parcels 2 and 3 of the prapesty
conveyrd to Saoramenta-Yolo Port pistrict, & California river port
district, by Deed dated March 12, 1857, recorded Apeil 3D, 1957 in HBook
512 of 0fficial Records, page 230.

EXCEPTING THEREFROM {A) that portion thereof conveyed to Lillian E.
Swanston, et al by the Deed recorded Jupe 25, 1959 in Book 577 of
offieial Records at page 118 described ae followe:

That portion of the Northeast one guarter of the southwest one gQuartsr
of Section 26, T.7H.,R.IE., HM.D.B.&M,, beiny alse a portion of Swamp
Land Survey #3D7 in Yolo County, Galifornis, described as follows:

Beginning at a peint on Bhe line between Swamp Land Survey #FR14 and
Swamp Land Sucvey #BO7 a8 said Swamp Land Surveyd 3ra shown on that
gertaln Record of Suyvey Mep filed September 19, 1957 in Book 3 of Maps
and Surveys, at Page 19, Yolo Upunty records, said polnt of beginning
baing shown on sald Record of suyvey as Port District dMonumeat ¥.L.¢
Thence North 8 12¢ 40° Mest alony the West line of paid Swamp Land
Survey #807 for a distance of 805.30 feet; Thenve North B9 44° 28* East
293.12 feet to a point on the Westerly lime of the Sacramento-Yolo Pore
pistrict Deep Water Channel; Thance South 1% 47’ 18" West along the
Westerly line of said Deep Water Channel for a disvance of 857.06 feet
to the peint of begirning.

{B) An undivided 3712 interest in all minerals, mineral deposits, oil,
gas and other hydrocarbon substances of every kind and chavacter as
rewerved in the Deed recorded April 1, 1954 in Book 418 of official
Records at paoe 459 in Faver af Joseph Hency Ulide IIY¥ also known as
Jogaph Henry Glide, JIr.

{C) An undivided }/1:2 interest in all minerals and any and all ail, gas
and other hyadrocarbon anbstances as converyed to JJaseph Hency Glide,
Je,, by the Deed recordsd March 1%, 1987 in Hook 508 of Offivial Records
at paye 420.

(D1 An uncivided 1/4 ingerest in all wminerals, mineral depnsits, oil,
gas and other hydrocarbon substanves of every kind and character
contained in and upon the granted premisas, togebher with the continuling
right of entry for the full enjoyment of said righte so excepted and
reserved, including development work, boring of wells, making of
exGAvVaTions, installacion, maintenance and operation of pipelines,
storage tanks and other requisite structures, and removal of said
substances ao excepted and ressrved by all usual, convenient and
necazsary means, hut subject to the obligation to make just compensation
for any inquiry or damage to growlng crops or other improvements on said

Horch £entcal Yalley (270) page 2 of 1)
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pramisas occasioned by the exercise of any of sald rights go excapted or
reserved aforesiad, by the Deed recorded Decembsr 14, 1956 In Book 501
of Officlal Records at page 409, Yolo Coupty records.

Pargel 2:

A non- exclusive right of way for xouad purpomes over kha strip of land
40 feet in width adjoining West and North lines of Secifon 27,

T+ IN.,R.3B,, K.D_B.&H.

A non-exclusive right of way for road purposes over thg North 10 feet of
the Southwest 1/4 of Sectiocn 28, the Nopth 30 feet of the Northwest 1/4
nf the Scutheast 1/4 of Sectlon 28, the North 30 fest of the West 30
feet of the Northeast 1/4 of the Southeast 1/4 of Section 28, the dorth
30 feet and the West 30 feek of the South 1/2 of the Southeast 1/4 of
the Nartheast 1/4 of Section 28, and the Baat 30 feet of the Southeast
1/4 of Swction 28, and the East 30 feet of the South 1/2 of the
Southeast 1/4 of the Novtheast 1/4 of Sectlon 28, in T.7N.,R.3E.,
¥.0.P.&M., accotding te the Official Plat therasi.

Egg_gg], ﬂ!

That portion of the parcel of land described in the Deed to Thoznton
Elsen 8lide, at al, recorded Ootober 15, 1970 in Book 555 of Official
Records at page 288, lylng Nertherly of the direct extension Easterly of
che Northern line of the parcel of land descxibped in the Deed to Lillian
%. Swangton, et al, recorded June 25, 19859 in Book 577 of Qfficial
Recerds at page 114.

EXEEPTING THEREFROM the following:

{A} An undivided 173 intsrest in and to all cil, gas and mineral righta
in and to sald property, but without any rlght to drill or to srest
strucburas or other improvements, or to ingtall pipes, or tn excavate
upen any of the said preoperty, except at such locations as shall be
approved by grantes and by the U.§. Corps of Engineers, as reserved iLn
the Deed executed py Joseph Heney Glide, Jr., et al, recorded April 39,
1957 in 8ok 512 of Official Records at page 230.

{81 hn undivided 2/3 interest in and te all oil, gas and othexr minerals
rogether with the right of iagrsss and sgress over all of such property
for the purposes of expioring for, esxtracting and removing such
minarals, as excepisd in the doed exsecuted by Thognton Elaen Glide, et
al, recorded October 15, 1970 in Beok 25% of Official Records at page
295,

|€) An undivlded 3/12 Lptersgt in all minerals, miperal deposits, oil,
gas and cther hydrocarbon substances of every kind and character as
reserved in the veed recourded Bpril 1, 1954 in Book 41B of Official
Records at page 469 in favor of Joseph Benry Glide YII, also knowh ag
Joseph Henry Glide, Jr.

{0} An undivided 1/12 interset in all minerals and any and all oil, gas
and other hydrocarbon substances as gonveyed to Joseph Henry Glide, Jr.,
by the Deed recorded Mareh 15, 1957 in gSook 508 of Dfflcial Records at
page #20.

lBarth Central Valley [27€) Page 3 of 11
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{5) An undivided one-fourth interest in #11 minerals, mineral depoaits,
©il, gas and other hydrucarbon subatances of avexy kind and charactsr
contained in and mpon the granted premises, kogether with the continuing
rlght of entry for the full snjoyment of said rights so excepted and
reperved, ineluding development work, boring of welle, waking of
excavations, lnstallation, maintenance and operatlon of plpe llnes.
atorage tanks and other requisite strucstures, and removal of said
subgtances sv sycepted and reserved by all veual, sonvenient and
necessary means, but subiact to the ohligatien to maka just compensationp
for any inquiry or damage to growlng crops or other improvements on baid
premises ovcasioned by the axevclse of any of said zights so exrcopted or
resarved aforesaid. APN: 033-440-01, 02.

AL3D EXCEPTING THEREFROM a D.27 acra, more or less, axclusion Burvayed
by tha U.S. Pish and #¥lldlife Saervice as delineatad on a map tracings
designated CHANNEL RANCH TRACT {27Cz-1) and CHANNEL RANCH TRACT {27Qz-2)
bparing the date of July 17, 1998, of record in the filen of the
pepartmant of the Interior. A priat from those map tracings ba attached
hereto.

The following described twe btracts of land ara located in ¥Yolo County, :
Galifornia, sitewate approximataly 12 miles South of the city of vest H
Sacramento, California, aand being 2 part of the land described in the
Grant Deet from Witk Martinelli, et ux, to Channel Ranch, a partnership,
recorded in the Official Records of Yole Couaty, California, May i, 1944
in Dook 1102, Pages 420-421, and the Individwual Srant Deed from Nick
Martinelli, et ux, te Channel Ranch, a partnership, recorded in the
Offigial Records of Yol County, California, July 13, 1982 in Book 153%,
pagea 631-612, sald tracts being more particularly described as foilows;

all bearings and distances are based on the lLambert State Plane
Conrdinate Syatem, NAD 83/91, Callfornia Zong 2; divide distancey by
£0.98998 fpr ground distances,

Tosenship 7 Merllz, e 3 Eas, Sectoon 20, Mzt Drabio Miendian, |
TRAUT I 2= BEGIMNING ab o 18 Fish and Wildlifie Serviee mansment marked "L THRTUL I
) EORK seadt] peninzent snarking he Norlwes! sonier of this wruct, ayd which mommen bears, |
Murlle 55 12 207 fast, 4 160LBY feer,
Fiom s fomsl 1 3A17 fadtenss heas) Bar svnwment iiahed ©1LS 23357, designating the T4 Coner of Sectiops
2300, et A& K Pk, Pepe 133, Yola Covnty Records.
therey,
Nouth 81 308447 Faal, 6] R feet.
W U5 Feske ok Waldlite Seryice wysnstcat inatka] 503, TRITUZ, poaw”,
lwnuee
Senth 1Y 22030 Wesl, 79 59 ey,
Jea VTN Erdratd Roldll, Serice nwsmnens aipked TLM, TR2ICA L P
thetice
Mopth a2 37711 Went, 62 17 fat,
toa L% T aly o Wildhiv Sess oy nmosment nurked 15, TRITCA- 15 19987,
thengy. Henth 17 787 lase, 78 53 lewl,
B e gt ol BEGENNING, containg O 11 actes, ol o7 Jais
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PRACTAZIC2M HEGINMING ata 115 Fish aad Waldhife Service monuiment marked 7137, THITCS-
T, b, said momhent matking te Noetiwest corsier of s trast, ond which moanent bears
Murtli 88 31 12" East, 1693 1) feql,
frsm i fosind 1 347 bution Besd ba mentnen: morked 'L8 33537, destgmating the 149 Corier of Sections
1772, set A& K, Book 9, Page 133, Yolo Coumy Records;  thenve,
Souith 73 4 EET Lndt, 34,56 ek,
W U8 Fash aad Wildtie Serviee monomieat marked "138TRYMCZ.2, 1997, thetiee,
Soeilly 24" U OR™ West, 11787 foet,
watd & Fish and Witdhife Service monument wrked *139. TRIZCZ-2, H998%, dhener,
Murth 897 32 03" West, 1% 27 feet,
wea U8 Fish ond Wildhf Servies momuneat macked “140, TRITUZ-Z, 199087 dence,
North 297 087 367 Eost, 13934 feet,
to e ponl of BEGTNNING, comuninte 9 16 actes, more or luss

The abuve duseribed i racts of ik consuining in e apgregate 0.27 neres, mors oF lews, are delincated on
wep trucings Jevignated CHAMNEL RANCH TRACT (27C2-1) and CHANNEL RANCIT TRALT (27020
gt e diede of Juh 17, FDUE, of record in the files of the Depariment of the interor

1. There are excepted and reserved from this Grant of Easement all
minerals, incleding gas, oil, and other hydrocarbon substancas, underlying the
Zasament Lands, and this Grant of Easement is subject to all existing ease-
ments ant righrs-of-way nf cecord held by third parties, apnd te all mutstand-
ing mineral rights, including all oil and gas ieases of record, held by third
partiesa, laciudiog but not timited to: ¢a)reservations in Book 418 of Cfficial
Records, page 469, 1n Book 508, page 420 ro Jopeph Henry Glide ITI, {b)ls Book
501 of Official Recerds, page 409, [ciin Book 512 of Official Records, page
230, and (dyin Book 935 of Official Records, page 255.

2. The Sasement Waters conmiat of (i) any riparian water rightas
appurtennnt $o the Easement Lands, jii} asny appropriative water righte to the
exvent those rights are appurtenant to the Easement Lands, (Lii} any wahers,
the vights to which are secured under coptyact betwean the Grantor and any
irrjgation or water districh, to the eatent such waters arg customarlly
applied to the Easement Lands, and (iv} any water from wells that are in
axigtence o1 may be constructed ip the future on the Easemant Landy or oa
those lands described as excepted from the Easemenl Lands Lo the legal
deseription and that are capable of being used by the Grankor to malntain the
gasement Lsnds Ln a flooded condltion. The Edsement Waters are limited ta thae
amount of Grantor's water reasapably reguired to maintain the Easemsut Lands
1o 4 fleoded copdition teo the elevabion act to exceed the histocical fall and
wineer geawonal level., Any sarvey undertaken in connection with the
decermination of {lood slevation levels and measurewent locations shall be at
tne opoien and expensie 0! the United States.

J. (s} Grautors s.ali not (i) alter the existing topography of or

tLivnte agrivultural cropc an the Easement Lands, (ii) cotherwise alter or

« by prrmll thu use by thard parties of the Essement lands for any purpose,
Slansng the expluoration or developmeat of any reserved minerals, or 11ik}
piace any shructures on whe Eagwient lands other than hunting blinds without
‘he prier written avthorization of Grantee given through the Fish and Wildlife
Service. Such authorizacion will only be given LY the Secrstary or his desig-
nated representative determines that the propoaad activity will nct change the
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character of the Easement Lands or adversely affect the use of the Easement
Lands as waterfowl habltat suitable for migratory birds.

{b} Grankors and Grantee agres that the exploration, davelppment, and
production of ressrved oil and gas deposits by Grantars o suthorized third
parcies shall be considered compatible with maintenance and use of the Raze-
mant Lands and Waters for the management of migratory birds and shall be
authorized by the Fish and Wildlife Secvice provided i) all exploration and
dueveiopment pperations and, in particular, all drilling and workover activi-
tiws, are conducted after June ist and prior to September lst of aach year and
{ilj Granteae, through the Fish and Wildlife Sevvice shall have the right to
spprove the locations aad mathods of all proposed explovation, development and
production operations to insure such opgrations ace carried out in a manner
that iz compatible with protaction of Grantee’s sasemgnt Loterest.

4. The provisions of Paragraph 3 hermof shall pot prohibit hunkting or
operation of a honting club on the Easement Lands and such ume shail be deemad
ta be consistent with mzintenance of the Hasement Lands as waterfowl habikat
so lang as such use is in accordancs with all applicable stata and federal
iaws and regulatione regulating hunting on privately owned iands. In this
connection, Grantors may take such acticns ag they may deem appropriate to
improve the Basement Lands ag waserfowl habitatb and to facilitate thes opexa-
tion of any hunting cluly on the Bagement Lands, Including budlding or velogat~
tng blinds, excavating chanesls to blinds, irrigating vegetation, fervilising,
pianting native trees and wecland vegekation, provided what such trees gud
yagetation are infiunded on the Fish and wildlifse Service List of Approved
werland Veyetation destribed in Exhibit 1 sttachsd to and fncorporated herein
by refecence, vemoving tyees and vegatation bo the axtent thay engsroach on the
open marsh and interfers with the use of the Bosement Lande as waterfowl
habinat. ond gemoving brush co the exbent it eanyoscites on dikes and {mpedeg
arcess chereto forr hupatling and maintenance purposes.

S, Grantors are not oblipated Lo take any ackion or to incur any
urxpense related to the mainkenance or restaration of the Easement Lands as
waterfowl habltat. Hor are Grantors obligated to apply water ke the Easement
Lands op ko maintaln, repair, or construct any water distributlon facilities
o serve the Eagoment Lands. However, in any year that Grantors do not flood
the Basement Lands in the customary manner to thele historical hunting season
1evel, Grantee ghall have, at itz sole dlseretion, the nonexclusive right and
option, but not the obligation, to flood tha Eaosmant Landas from Qcrober iSth
through Mareh firer of the following year. In this connection, Grantee shall
have, &t its sole disg¢retion, the right and option, but not the obligation, te
use any ana all of the Easemeat Waters rhat 2raniss gopmg suitakle for water-
fowl habitat purposes and to place on the Easement Lands and convey through
Grantors® water disteibution facilitiee any other waters Grantee may acquire
oy have available to it in connection with any [leoding done by Grantee
pursuant to this paragraph, (i} Grantee shall have the right to make full use
5% Graptors’ water Jistyibutien facilities, including bobb existing facilities
amd any facilities ronstrusied in the future and tncluding a1l water welle and
pamps, tu the extent ehese faecilities are papabile of serving the Easement
Lands, on tihe copdition thet Grantee shall pay the expenaas of operating
Granlors’ e, erclusive of maintenance vesgta, dering any paviod of guch uge
vy Granter, ol {2l Urantors shall pay any taxes, hsvesements, or other
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charges, excluding actual water cesys, due to anpy water or irrigation distyrict
on account of the uge by Brantee of Essement Water supplled by puch dletrict.

§. Grantor shall ack grant any additional easementa, righus-cf-way, or
other interests in the Eagement Lands, other than a fes or leasehold interest,
nr grant or otherwise transfer to any other parson or entity or to other landg
or otherwise abandon or relinguish any Razement Waters without the prior
wrltten authorization of Grantee given throwyh the U.8. Fish and wildlife
Servige. &uch authorization will be given unless the Sseretary or his degig=
nated representative determines that the proposed interest or transfer will
interfere with the use of the Easement Lands as waterfowl habitat suitabie for
migratory birds or interfere with the avajlability of Easement Waiers for the
Easement Lands. This paragraph shall not prohibit the transfer of a fee title
or leasehold interest in the Earement Lands that is subjecr to Lthe terms of
this Grant of Easement. .

. Upon acceptance of thim Grant, the easement interest acquired by the
United States shall become a component part of the National wWildiife Rafuge
Systam and shall be subiect to those laws and regulations pertainiag to the
Mational Wildiife Refuge System that are applicable to the eassment interests
baing acquired. Violation of those applivable laws and regulaticns may sub-
ject the violator to eivil and/or criminal penaslties. Laks and regulations
that regulate conduct that doas not affect the property intereats convayed Lo
the United Seates through this Gran: of Basement are not applicable. For
example, pegulations contzolling huating and Eishing or any public use are fnot
applicable sinca these righta have not been conveyed.

B. The Grantee acknowledges that adoption of laws or regulaticns that
prohibit hunting of all migratory watecfowl on tha property iov a continuous
period of thirty-six {36) months shall deprive the Grantor of the prcimary
goonomic beneficial use of the fae estate in the propecsty. Theresere. the
Granteg, and iLs assigne, regerves the first right of refusal to acguire the
remaining fee interest in the Grantor'w property in the event that watezfowl
Bunting @easens in the State of Californla are stopped for a period of three
consecutive years without the tikelihood of reimnstatement. The acquisitian of
these rémainihg rights is contingent upon Congressional, State, amnd County
approvals where applicable, and the appropriation of sufficient funds. This
vight of firat refuzal is contingenc upen the receipt of a weitten offar to
ca)l this remaining interesr from tie isdividual landownéy, and the valae for
this remaining interest will be based npon an approved fair market value
appraisal.

5, this Grant of ze - 1t shall bg binding upen, and shall inure to the
benefit of, the Grantor, L.: swzrregors and assigns and Grantee and irs as~
signs.

10, THIS GHRANT IS MADE SUBJECT TO existing rlghta of way, of regord or
ip uge, for roads, pipelines, ditches, canals, gonduits, telephone and
electrical trapsmizsion lines, on, over and acrosy sald premiguyy ALSO
SUBJECT TO all covenants, terms and ¢onditlons, restrictions, drainage rights,
agresments and permits of record or in use, apd all outstanding mineral
rights, including oil and gas leazes of precord, sxceptione and reservations of
recopd as of the date of recording hevein.
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11. This Srant of Easement lmposss no other sbligations or restrictions
on the Grantor and neither they nox Lhelr suvcesssrs, nor any other psracn or
entity claiming under them, shall be in any way regstricted from using all of
the subject lands Lin the custemary manner except as providad hegeln.

11. THIS GRRNT is made in compliance with notifisstion to Yolo County
Board of Supervieers June 23, 1955, #nd shall not otherwise iimir the gontrel !
and management over resident wildlife species vested yndar law in the
californis Fish and Game Commission and the Department of Fish and Game.

H JITHESS WHEREOF, the Grantors have hereunto set their hand as of this

day of ‘p\"[/ﬁ:éru\ﬁu 1998 ae above written.

CHANNEL RANCH, a partnevehip

Stuven €. Jennlyys, alao known ab

grpven Jeanings

L T

CERTIFICATE OF ACCEPTANCE
rate of Callifernia Government Code Secifon 77281

This is tu certify that cthe Secretary of the Interiovr, acting by and through
nin authorized representative, the Senior Realty offieer, U.3. Fish and Wiled-
life Service, hereby accepts on behalf of the UNITED STATES OF AHERICA, the
real property described in the withln Grant of Easement and congents of recor-
edav ion theresf.

Senior Healty Off feer
U.S. FI3K hND WILDLIFE SERVICE
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ACKNOWLEDGEMERT

STATE OF Coldyn ns 1
' . 1 88
CODNTY OF G Froosiene 4

On . Gugeak WY . 1998, before ma, Leftlus solovm o thibows  personally
appoazed ?sr.wan . Jeonings also known as Steven Jennlngs, personally known to
ma {or proved to me on the basls of satisfactory evidence) to be the person
whose name L subscribed to the within instrument and scknowledged to me that
he executed the same Ln his capacity, and that by his slgnature on the
instrument, the person, or the antity upon behalf of which the parson acted,
executed the instrument.

WITNESS my hand and official seal.

{SEAL}

Signature tm’ \.V"“"""-' \"’(‘/\—’/

Notdry public

Camriggor el ia
3 ooy Pupiz - Co 3

X Sor francica Co
i - My Qo Exnios Al

.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

e AR e T AR S S g A A ol Sl A cm.f‘-:4"cr“(:4‘4f«m&ﬁ«#ﬂdﬂawfwwmwc"wcﬁc@m*

S

T a’*;:ﬁ‘«"‘.ﬂ".lﬁm".i\-‘h}ﬁ'ﬂ&ﬂ'ﬂ.ﬁ’!'ﬁ#’-‘v?a5—;\?&%&“&&?ﬁ‘fﬁﬁ?&‘h}ﬂu’?ﬂ-ﬁ&ﬂi&ﬂ'ﬂ}.’kﬁﬁ&a‘?}b}?ﬁ%ﬂ'ﬁ.}i’.}&o&w&

siteof P Am e

CDIH“Y ol go-—.... Cﬁm

On A ARLEA before me, \daddaie v Copvaidy | 1) ey Pulo\i o X
e Teime 2 Toe o QR ir B . danz Dov_ Hotary Pathy’s
- -kb"‘-q-_.._._
personally appeared St XWM gy . ,

T e o Synensi

' personally known lo me~0f - proved to me on the basts of salisfactory svidence o be the parsen{s)
whose name{s) is/are subseribed to the within instrument
and acknowledged to me that hefshefihey execuled the
same in hiwhar/their authorized capacity(ies), and that by
hisMerfhelr signaturads) on 1he insirurment lhe persen{s),

o A E WG CORMCK :
. éﬁ:%} Commistion = 1147223 or the ently upon benall of which the personis) acted, :
" I HsE oy Punlic - Cofomia ,, execuled the instrument, ;
. % Sor francicn Courty :
. { My Camm, Emites b 6,230 WITNESS my hand and oHicial seal. ’

Sarhn, P o HOthry Puboc

s el \:{u..,.w VA

OPTIONAL

Thoygh the wiprmglion boluw 15 rof rerpnred by faw. il may prova valuable to parsens relpng on g dotrenent and could prevens
frudatent remtoval and reattachinent of this ferm 1o Anethar togumennt

Description of Attached Documeant

Title or Type of Decument: R)V.._mit IR .

Document Date: __ B 1% Wumbar of Pagas:

Signer(s} Other Than Named Above:

Capacityfies) Claimed by Signer(s)

Signers Name: | e | S0NBC'S Namer
i
individua) { o individuat
Corporale Qihcuer Corporate Cllicer
Flatsr | e e s Taie(s):

Parner —  Limited | Ganesal Partner —  Limiled  Gengral

Atlornay-n-Facl Aliormay-in-Fagt
Trusies - Trusies .
Guardign or Conservator ! Guardian or Conservalor e
Chiher: l Qlhet: o i
S
Signe 15 Representng _ Signer Is Reprasenting: ‘ ‘I (:
' i &
e ]
1 . %
. - . — < ;
¥ i
P T C 2 S I N L N S PR :
P P R L L P S S R h Y Irep e vt T ogpe Da N Sau ) afhAgen?
025764 sep3g (O




Lemna minor
Potampgeton pectlinatus
Potamogeton spacies
Zannichellia palustris
Wajas guadalupensis
Chara specles

Sclirpus acuktus
(tule)

Sgirpus robustus
Scirpus fluviatilia
Carex species
Heleocharis palustis
Cyperus species
Echinodorus berterol
Sagittaria latifolia
Saglttaria species
Typha species

Echinochloa crusgalll
Leptochlea fascicularis
Heleochloa schoenoides
Crypsis niliaca
Folygonum specles
Ammannia coccined
Pagpalum distichum
cynoden dactylen

Phalaris tuberosa var.

Phalaris arundinacea
Soroghum halepense
Setaria specied
Digtichlis spicata

Barth Central Valley (270}

gthenoptaera
Phalarisg vtuberosa var. hirtiglumis

Duckweed

Seqgu pondweed
other pondweeds
Horned pondweed
Southern naiad
Muskgrass

Bquatig-emergent:

Hardstem bulrush

Alkali bulrush

Rivar bulrush

Szdges

Spike rush

Flat sedges (nutgrass)
Burhead

Wapate, duck potato
Arrowhead

Cattails

Hoist soil:

Watergrass
Sprangletop
Swamp timothy
Prickle grass
Smartweeds
Radsatan
Joint grass
Rexrmuda grabs

Uplandos

Harding grass
Perla grass

Reped cangry grags
Jehnaon grasg
Briastle grass
Saltgrass
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hpropyron elongatum Tall wheatgrass
Helilotus spagies Swpatclovers
Seientdfic Hang Somean. Hane
Astragalus cloer Cicer milkvetsh
Loatus vorniculatus Birdafont txefuoll
Treus, shils. ol vinaa
Salix gooddingii Black willow
Salix hindsiana sandhar willow
pepulug frenontil Premont wottonwood
Alnug zhombifclia White alder
Elaeagnug angustifolla Russian olive
Horth Central Valley {27C) Page 11 wf 11
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FISH AND WILDLIFE SERVICE
NORTH CENTRAL VALLEY WHDLIFE MANAGEMENT AREA
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