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OVERVIEW OF THE ASSOCIATION OF ENVIRONMENTAL PROFESSIONALS

AEP is a non-profit organization of professionals working to improve their skills as environmental
and resource managers. Since its formation in 1974, AEP has grown to over 1,700 members:
planners, environmental scientists, biologists, lawyers, noise specialists, transportation planners,
paralegals, archeologists, geologists, engineers, visual analysts, and other professionals in
numerous disciplines. There are nine regional AEP chapters covering the following regions:

e Central

e Channel Counties

e Inland Empire

Los Angeles County

Monterey Bay-Silicon Valley

Orange County

San Diego

e San Francisco Bay

e Superior California

AEP is dedicated to the enhancement, maintenance, and protection of the natural and human
environment, as well as the continued improvement of the environmental profession and its
members.

AEP’s Mission is to:
e Enhance, maintain, and protect the quality of the natural and human environment.

e Encourage and carry out research and education, including regular meetings for the benefit of
AEP members, the public and concerned professionals in all fields related to environmental
planning and analysis.

e Improve public awareness and involvement in the environmental planning, analysis and review
process.

e Improve communication and advance the state of the art among people who deal with the
environmental planning, analysis and evaluation.

NAEP Affiliation

California AEP is affiliated with the National Association of Environmental Professionals and
serves as the California Chapter for NAEP. California AEP members are not obligated to join
NAEP but may do so to receive the additional benefits of NAEP. California AEP’s affiliation with
NAEP provides additional benefits to members of both organizations by fostering networking and
educational opportunities between the two organizations. For additional information about NAEP,
please visit www.naep.org.

AEP Membership Categories
Full (Individual) Membership

A full (individual) membership includes all of the many services, benefits, and discounts of
membership. Depending on your location, you will become a member of the local chapter nearest
you and will start to receive the newsletter for that Chapter, which will list AEP activities in your
area. The AEP State Board also provides outlying area support through the Directors at Large, to
keep members in touch with items of interest and to facilitate establishment of new Chapters.
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Agency/Corporate Membership

Agency or Corporate Members are provided two or one “floating” membership, respectively.
Corporate Members also receive special recognition at the annual State Conference, a 10 percent
discount on advertising, and a highlighted listing in AEP’s statewide magazine the Environmental
Monitor. Each Chapter may provide additional recognition for Corporate Members. The floating
memberships entitle individuals to attend local chapter activities, regional workshops and the State
Conference at the discounted member rate. NOTE: The agency or company takes responsibility to
notify the appropriate AEP officer regarding which employee will attend a given AEP activity on
behalf of the company.

Emeritus Membership

Emeritus Members are provided full membership benefits at a reduced rate if they have just retired
and have been full AEP members for the past five years.

Young Professionals Membership

Students who have graduated from college within the past two years with a degree in and/or
beginning a career in the environmental field can have the benefits of full membership at this
reduced rate. To qualify, a person must have been a registered student member with AEP the year
before graduation and must supply proof of graduation upon request. This reduced membership rate
can be claimed for up to two years past graduation.

Student Membership

The student membership includes all of the individual membership services and eligibility for the
annual AEP Student Awards Program. Student members must be currently enrolled in 12 units or
more at an accredited school. The State Conference Committee typically offers students reduced
registration rates to the State Conference. In addition, AEP is an excellent resource for internship
opportunities and networking with environmental professionals while seeking employment
opportunities. Contact the local chapter for more information on student benefits and activities.

AEP Membership Benefits and Services

Web Site

AEP’s Web site is a great resource for members, providing information about upcoming events,
pending legislation and membership information. AEP’s Web site address is www.califaep.org.

Environmental Monitor

The Environmental Monitor is a quarterly statewide magazine with information on top leaders in
the profession, articles of interest, job opportunities, and summaries of state and local chapter
activities. The magazine is recognized throughout the environmental planning profession as an
important source of information.

Environmental Assessor

The Environmental Assessor is a pull-out of environmental legislative activities for your personal
library. The Environmental Assessor includes information describing the latest environmental
legislation working through the State Senate and Assembly, the status of such legislation, and the
position of AEP on such legislation. It also provides an update from AEP’s State Legislative
Committee and its interaction with and recommendations to the State Legislature.
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Local Chapter Activities

Local chapters are governed by the local members with guidance and assistance, as needed, from
the State Board. The local chapters offer a wide range of services and activities, typically consisting
of a regular newsletter, membership meetings featuring top environmental professionals discussing
current environmental topics, and a chance to network with local environmental professionals from
diverse backgrounds and environmental fields. Some chapters engage in educational activities
based upon topical environmental issues and trends.

Environmental Services Bulletin

The Environmental Services Bulletin announces statewide job opportunities. This service also
allows for private consultants to bid on new project contracts.

Annual State Conference

California AEP holds an annual Conference at various locations throughout the state, providing
members with an opportunity to hear leading speakers in the environmental field, improve their
skills, network with people from around the state, and discuss major environmental issues with
experts in the field.

Professional Practice Insurance Discounts

AEP members can receive a discount on general liability and professional liability insurance
through AEP’s partnership with Hilb Rogal & Hobbs PPIB.

Biannual CEQA Workshops

Annual CEQA workshops provide updates of existing and recently adopted CEQA laws and
current court actions. AEP members receive a discount when attending the annual CEQA
workshops at locations throughout the state. The format of the workshops has proven successful,
providing both basic and advanced information.

Membership Certificate
A membership certificate, suitable for framing, is sent to each new AEP member.

Annual CEQA Handbook

AEP annually publishes a CEQA Handbook, including the up to date text of the Statute and
Guidelines, an update of CEQA Legislation and Court Cases, and a comprehensive index. Members
receive a free copy of the CEQA Handbook. Additional copies in hardcopy and electronic (thumb
drive) format are available.

Legislative Activities

AEP has an active Legislative Committee which closely tracks and responds to proposed CEQA
legislation in order to influence the pending legislation in a positive and meaningful manner.
Current summaries and analysis of the bills are published regularly in the Environmental Assessor
and on AEP’s Web site.

Regional Area Support

Regional area support ensures representation no matter where you live. Directors-at-Large and
state-sponsored events provide service to all areas within California.
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Professional Award Program

The Professional Award Program provides an excellent opportunity for professional recognition of
outstanding achievements and document preparation. AEP offers an awards program, the results of
which are presented at the State Conference.

Association of Environmental Professionals Continuing Education Credit

Members who attend AEP workshops and other events earn special credit. CEQA Workshop
participants are able to count attendance toward continuing education credit requirements under
AICP and MCLE.

Member Services
To contact the AEP Membership Hotline, call (760) 340-4499.

Special Committees

The AEP Board appoints special committees to address issues of concern to its membership.
Committees include the Legislative Committee, the Emerging Issues Committee, and the Climate
Change Committee.

Professional Discounts

AEP is continuously negotiating professional discounts for AEP members to attend U.C. Extension
courses and to obtain professional guidebooks of interest to members. The discounts vary
depending on the event and/or the publisher.
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Membership application forms are also available from your local AEP Chapter
or at www.califaep.org.

L
NEW/RENEWAL MEMBERSHIP APPLICATION ’
|
Please mall this portion along with your check made payable to AEP: /o Lynne C. Bynder, CMP, Meetings Xceptional, 40747 Baranda Court, Palm Desert, CA 92260
! AEP can not invoice for new memberships, Questions: 760.340.4409, fax; 760.674.2479.
www.CalifAEP.org Online appication avaiable at htp-wescalaep.roiindex, shpPoption=com_osemsc&iew=register |
GENERAL INFORMATION
|
First Last Certification Firm/Agency
Address
1
City State Zip Email |
Daytime Phone No. Ext. Fax
[JCheck to be OMITTED from the AEP Web Site Directory.  Employment type: [JNon-Profit [JPrivate [J Public [JOther
[OPlease send me a National Association of Environmental Professionals (NAEP) membership application.

O PAY BY CREDIT CARD (PLEASE FILL OUT BELOW)

[d14. Land Use/Site Planning

1
1
Card Holder Name Signature :
I
Billing Address City State Zip— :
1
1
Cardtype [JVisa [0 Mastercard []Discover Card No. CVC# Exp. Date I
AREAS OF INTEREST (SELECT 3)
[0 1. CEQA/NEPA Compliance [ 6. Noise [ 11. Cultural Resources [0 15. Geographic Information Systems I
I
O 2. Environmental Impact Analysis [ 7. Transportation O12. Growth Management/ [ 16. Environmental Justice :
O 3. Resource Management O 8. Hydrology/Water Reglonal Planning O 17. Environmental Engineering :
O 4. solid/Hazardous Waste [0 9. Endangered Species/Biclogy C118. Environmental Law/Policy [ 18. Other :
1
1

[ 5. Air Quality [110. Geology/Seismic
CHAPTER REGIONS AND MEMBERSHIP
AEP CODE OF ETHICS S

New Application.

1 will conduct mysslf and my work in a manner that will uphold the values, integrity, .
and reapect of the profession. Renewal Membership.

Change of Address, Etc.

L

1 will uphold the stated intent as well as the lstter of environmental policies, laws,

and rsgulations which are adopted by governmental bodies or agencies. Mambaiahib Ca

Full AEP Member

-

1 will not engags in, sncourage, or condone dighonasty, fraud, decait,
imi 1, or misrep: in the solicitation, preparation, or use of work
prepared by ma or under my direction.

AEP Sponsor Member $250.00
4. | will fully digclose to my employers and my prospective clients any economic or Govemment/Corporate Sponsors are provided one Full Membership
ethical interests which could reasonably b interpreted as a conflict of interest by which can “float” within the sponsor company.

them or by other affacted parties with ragard to my professional work.
Young Professionals Member

6. | will ensure a good faith effort at full disclosure, technical aceuracy, sound Must have graduated in 2011 or 2072,
presentation of environmental information by me or under my direction. Emeritus Member $70.00
6. | will achisve and maintain the highest level of professional competency, for myssif Must have been a full member within the last 5 years.

and requirs the sams for thoss | supsrvise.

AEP Full Time Student Member
Please include current student schedule showing 12 units or more with application.

Signaire acknowacges Il Lndarsianding & accaptance of e AEP Goce of ERics & Professicnal Conduct Guicalnes. Note: See full category descriptions on line at CalifAEP.org

Areas (check one chapter only

AEP Ch

1
1
1
I
I
1
1
1
I
1
|
1
1
1
|
1
1
1
methodology, clarity, and objectivity in the collection, analysis, interpretation, and 1
I
1
1
1
1
I
1
1
]
|
I
I
1
I
1
I
1
1

OFFICE USE CHLY  Co. 3 Date Amoud ___ Checkd [ 1. Channel Counties [ 6. Orange County
[ 2. Inland Empire [ 7. San Diego
Contributions or gifts to AEP ars not tax deductible as charitable contributions for income tax [ 3. Los Angeles [ 8. San Francisco Bay Area
purposes. However, they may be tax deductible as ordinary and necessary business expanses g
subject to restrictions imposed as a result of association (obbying activities. AEP estimates that the [0 4. Monterey Bay 9. Central
.. of your dues lobbying is 5%, [ 5. Superior California

_______________ — — e e e e e e e e e e e e e e e e e e ]
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SUMMARY OF KEY 2018 CEQA CoURT CASES

By Terry Rivasplata of ICF

The following discussions of California court decisions are very brief summaries of CEQA cases
from 2018 and are certainly no substitute for legal advice. For more detail and interpretation, please
consult your legal counsel.

Sierra Club v. Fresno County (December 24, 2018)—Cal.5t

The California Supreme Court undertook review of the EIR certified for the Friant Ranch project.
The project consisted of the Friant Ranch Specific Plan, which would allow over 2,500 single- and
multi-family residential units, a commercial center, a recreation center, trails, open space, a
neighborhood electric vehicle network, and parks and parkways. The project also included the
dedication of 460 acres as open space.

The Supreme Court’s opinion discussed the standard of review a court must apply when
adjudicating a challenge to the adequacy of an EIR’s discussion of significant impacts and
mitigation measures; whether CEQA requires an EIR to connect a project’s air quality impacts to
specific health consequences; whether a lead agency retains the discretion to substitute later-
adopted mitigation measures in place of those proposed in the EIR or whether that is impermissible
deferred mitigation; and whether a lead agency may adopt mitigation measures that reduce a
project’s significant and unavoidable impacts, but not to a less-than-significant level.

In addressing the first point, the Court noted that a determination of adequacy hinges on whether
there has been an abuse of discretion. This may be found when the agency has either proceeded in
conflict with CEQA or reached conclusions that are unsupported by substantial evidence. The
Court clarified that in a case such as this, where the question is whether the EIR’s discussion was
adequate, the Court will undertake de novo review of this question (that is, it will not defer to the
agency’s judgment as it would if it were a question of substantial evidence). A court must examine
whether the EIR contained sufficient analysis to support its significance conclusion: “an EIR’s
discussion of environmental impacts is an issue distinct from the extent to which the agency is
correct in its determination whether the impacts are significant.” An EIR missing sufficient analysis
to support its conclusions fails to meet CEQA’s “function of facilitating ‘informed agency
decisionmaking and informed public participation.” (citation omitted)” An EIR must include
“sufficient detail to enable those who did not participate in its preparation to understand and to
consider meaningfully the issues the proposed project raises.”

Applying this approach to the question of air quality impacts, the Court concluded that the EIR’s
discussion of the health effects of the project’s air quality impacts was insufficient. While the EIR
contained general discussions of the health impacts of project-generated pollutants and disclosed
the amounts of raw pollutants expected to be emitted by the project, the EIR “failed to indicate the
concentrations at which such pollutants would trigger the identified symptoms” and, for ozone,
while providing an estimate of ROG and NOx emissions, the EIR failed to “give any information to
the reader about how much ozone is estimated to be produced as a result.”

At the same time, the Court affirmed that CEQA does not require a deep dive into scientific
analysis: “... we do not require technical perfection or scientific certainty: ‘[T]he courts have
looked not for an exhaustive analysis but for adequacy, completeness and a good-faith effort at full
disclosure.”” (California Native Plant Society v. City of Santa Cruz, supra, 177 Cal.App.4th at p.
979; accord Laurel Heights I, supra, 47 Cal.3d at p. 406; see Guidelines, § 15151 [“An evaluation
of the environmental effects of a proposed project need not be exhaustive, but the sufficiency of an
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EIR is to be reviewed in the light of what is reasonably feasible.”].) For example, it rejected the
notion that a full Health Risk Assessment is needed at any stage of the project.

The Court summed up its opinion as follows: “The EIR must provide an adequate analysis to
inform the public how its bare numbers translate to create potential adverse impacts or it must
adequately explain what the agency does know and why, given existing scientific constraints, it
cannot translate potential health impacts further.”

The EIR included a mitigation measures to “substantially” reduce air quality impacts, but not below
significance. The Court took issue with EIR’s use of the term “substantially” where there was no
factual support for that conclusion. Certainly the measure would reduce impacts, but “the EIR
included no facts or analysis to support the inference that the mitigation measures will have a
quantifiable ‘substantial” impact on reducing the adverse effects.”

The Court upheld the EIR’s mitigation measures in the face of the Sierra Club’s contention that
they improperly deferred mitigation. The Court noted that “[m]itigation measures need not include
precise quantitative performance standards, but they must be at least partially effective, even if they
cannot mitigate significant impacts to less than significant levels.” The EIR contained 12 specific
measures to reduce air quality impacts.

The air quality mitigation included a substitution clause allowing the lead agency to “substitute
different air pollution control measures for individual projects, that are equally effective or superior
to those propose[d] [in the EIR], as new technology and/or other feasible measures become
available [during] build-out within the [Project].” The Court found no problem with this approach:

Allowing future substitutions for equal or more efficient technology to mitigate a project’s
acknowledged significant effects promotes CEQA’s goal of environmental protection and is
not an impermissible deferral of mitigation or an abuse of discretion. It is simply a
recognition that substitutions of adopted mitigation measures may be implemented to further
minimize the Project’s environmental impacts.

Sierra Club argued that the County had violated CEQA because the mitigation measures will not
reduce impacts to less-than-significant levels. The Court disagreed:

We conclude that as long as the public is able to identify any adverse health impacts clearly,
and the EIR’s discussion of those impacts includes relevant specifics about the environmental
changes attributable to the project, the inclusion of mitigation measures that partially reduce
significant impacts does not violate CEQA.

We have stated that protection of the environment and of California’s resources has long been
considered of the utmost importance. However, in enacting CEQA to protect the
environment, the Legislature did not seek to prevent all development. Section 21081,
subdivision (b) allows a project to continue even if there are significant environmental effects
that have not been mitigated, if “the public agency finds that specific overriding economic,
legal, social, technological, or other benefits of the project outweigh the significant effects on
the environment.”

The Court also rejected Sierra Club’s claim that the mitigation measures would be unenforceable.
The Court found the measures themselves sufficiently detailed and provisions of the Specific Plan
sufficiently regulatory to ensure that mitigation would be implemented. It recognized that a plan-
level EIR could not be expected to have the same level of detail as project-level mitigation
measures. The County’s mitigation monitoring program further “places the burden of enforcement
on the County.”
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County of Butte v. Department of Water Resources (December 20, 2018)—
Cal.App.5th

The Department of Water Resources (DWR) applied to the Federal Energy Regulatory Commission
(FERC) to extend its federal license to operate Oroville Dam and its associated facilities as a
hydroelectric dam. Butte County sued to stay the licensing procedure on the premise that the
environmental effects of relicensing the dam concern the operation of the dam and that state courts
have jurisdiction to review the matter pursuant to CEQA. The County alleged that the EIR included
in Appendix A of the FERC’s “settlement agreement” (SA) approving the relicensing was
inadequate.

The Court of Appeal found that the FERC relicensing procedure under the Federal Power Act is not
subject to state court review. Challenges must be brought pursuant to the FERC’s procedures.

A federal license is required by the Federal Power Act (16 U.S.C. § 791a et seq.; hereinafter
FPA) for the construction and operation of a hydroelectric dam. The license is issued by
FERC. With one relevant exception, the FPA occupies the field of licensing a hydroelectric
dam and bars review in the state courts of matters subject to review by FERC. (See, e.g.,
First lowa Hydro-Electric Cooperative v. Federal Power Com. (1946) 328 U.S. 152 [90
L.Ed. 1143] (First lowa).) The reason is that a dual final authority with a duplicate system of
state permits and federal licenses required for each project would be unworkable. In this case
the duplicate authority involves the separate NEPA (National Environmental Protection Act)
and CEQA reviews of the SA. (Ibid.)

The Court recognized that Appendix A of the SA was “potentially confusing” because it included a
lengthy EIR. However, the purpose of the EIR was to guide the State Water Resources Control
Board (SWRCB) in its issuance of a Section 401 water quality certification under the Clean Water
Act and state Porter-Cologne Act (Section 401 certification is the “one relevant exception”
mentioned above), not solely for purposes of FERC licensing. “Thus the [EIR] in Appendix A
fulfills two functions. (1) It provides the state’s environmental information to meet FERC’s
requirements (PDEA). (2) It supplies the environmental information from which the SWRCB
develops the state’s clean water law in a certificate.” The SWRCB issued its 401 certification two
years after the filing of the lawsuit.

The Court’s concluding statement put the federal and state roles, and the County’s responsibility in
a legal challenge into clear perspective:

The [County] cannot challenge the environmental sufficiency of the program in Appendix A
because review of that program lies with FERC and they did not seek review as required by
18 Code of Federal Regulations part 4.34(i)(6)(vii) (2003). The [County] cannot challenge
the environmental predicate to the Certificate contained in the CEQA document because that
is subject to review by FERC. The plaintiffs cannot challenge the Certificate because it did
not exist when this action was filed, and they cannot challenge the changes made by the
SWRCB in the Certificate until they are implemented. For these reasons the parties have not
tendered a federal issue over which this court has state CEQA jurisdiction. Accordingly, we
shall dismiss the appeal with directions to the trial court to vacate its judgment and dismiss
the action for lack of subject matter jurisdiction.

Georgetown Preservation Society v. County of El Dorado (December 17,
2018)—Cal.App.5th

El Dorado County adopted a mitigated negative declaration (MND) in support of its approval of a
Dollar General Store in Georgetown, a historic Gold Rush community. The store incorporated
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design modifications to comply with the County’s Historic Design Guide. The County found that,
with those changes, the project was consistent with the Georgetown historic district and community
aesthetic standards, and that there would be no significant aesthetic impact.

The Georgetown Preservation Society argued that this chain store would be incompatible with the
community’s historic character and have an adverse impact on aesthetics. During the approval
process, numerous residents (including local architects) offered their opinions that the proposed
store was of a size and design that was out of place on the historic Main Street. The trial court
agreed, holding that residents’ opinions on aesthetics can support a fair argument for a significant
impact. The Court of Appeal upheld the decision, relying on the decision in Pocket Protectors v.
City of Sacramento (2004) 124 Cal.App.4th 903 [lay opinion can support a fair argument].

The County claimed that its finding that the project design met the requirements of the Historic
Design Guide should be given deference by the Court as a determination that the project could not
have a significant environmental impact. The Court refused to do so, explaining:

...the two different kinds of findings—a negative declaration under CEQA or a zoning or
planning finding—answer different questions, such that different answers are not prohibited.
A public agency’s own design review is not a substitute for CEQA review. (See Mejia v. City
of Los Angeles (2005) 130 Cal.App.4th 322, 342 [applying an agency’s threshold of
significance may be useful, but does “not relieve a public agency of the duty to consider the
evidence under the fair argument standard”] (Mejia); Pocket Protectors, supra, 124
Cal.App.4th at pp. 933-934 [rejecting application of zoning substantial evidence standard of
review where zoning rules partly designed for environmental mitigation].) We have held
“conformity with a general plan does not insulate a project from EIR review where it can be
fairly argued that the project will generate significant environmental effects. [Citation.]” (Oro
Fino, supra, 225 Cal.App.3d at pp. 881-882; see also Citizens for Responsible & Open
Government v. City of Grand Terrace (2008) 160 Cal.App.4th 1323, 1338 (Grand Terrace).)
We adhere to that view in this case.

The results of a zoning review “may provide substantial evidence of a lack of environmental
impacts, but if contrary evidence meets the fair argument standard, an EIR is required.”

Alliance of Concerned Citizens Organized for Responsible Development v.
City of San Juan Bautista (November 26, 2018)—Cal.App.5th

The Alliance (ACCORD) sued the City over the approval of a fuel station, convenience store, and
restaurant near Highway 156 based on a mitigated negative declaration. The trial court ordered the
City in March 2016 to reconsider the significance of the project’s noise impacts, take further action
as needed to comply with CEQA, and file a return to its writ. ACCORD did not appeal this
decision.

ACCORD appealed the trial court’s December 2016 Final Judgment, asserting that there was a fair
argument for significant noise and traffic impacts. The key issues before the Court of Appeal were
whether the March 2016 decision was the final judgment of the trial court and whether the
December 2016 action was in fact an order after judgment.

In the published portion of its decision, the Court held that the March 2016 decision was indeed the
final decision. Because ACCORD failed to appeal that decision, it “forfeited appellate review of the
trial court’s findings.” As a result, the Court’s review of the December 2016 decision is limited to
that decision, not including the trial court’s grant of the original writ. Simply because the trial
court’s December action was labeled a Final Judgment did not make it one. The Court’s review was
limited to whether preparation of an EIR (on the basis of noise impacts) was necessary to comply
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with the trial court’s writ. In the unpublished portion of the opinion, the Court concluded that no
EIR was required.

High Sierra Rural Alliance v. County of Plumas (November 15, 2018)—
Cal.App.5th

This case is about the County’s general plan update and the associated final EIR. The Court
characterized the EIR as a “first tier” document, presuming that it would address environmental
issues at a program level. High Sierra’s CEQA challenge asserted that the EIR failed to address the
potentially significant impacts of a new policy allowing multiple buildings covering up to two acres
on a single parcel without discretionary review, and a new policy allowing clustered subdivision
development in rural areas. One aspect of this challenge was the assertion that the EIR did not
adequately analyze reasonably foreseeable development within the County, including rural areas
outside the general plan’s “planning areas.” The planning areas comprise incorporated cities and
rural communities. The general plan challenge focused on new policies allowing homes on large
parcels zoned for timberland production. The following summary is limited to the CEQA
challenge.

High Sierra claimed that the general plan update would result in “rural sprawl in the form of small
subdivisions” that the EIR failed to analyze. The County responded, based on population
projections by Caltrans and the California Department of Finance of growth of 0.7 percent annually
through 2050, that Plumas County was very slow growing, and a substantial demand for new
development outside of the planning areas was not reasonably foreseeable. In addition, the County
presented historic land use data showing that only 88 parcels had been created outside of the
planning areas between 2000 and 2010. Further, the land division policy of the general plan update
would limit future subdivisions in rural areas by requiring structural fire protection as a prerequisite
to subdivision approval.

The Court agreed with the County and dismissed the CEQA challenge: “[a]lhough High Sierra
imagines a worst case scenario for rural sprawl in Plumas County, it does not demonstrate the
County erred in relying on its experience and data showing minimal growth outside the planning
areas would occur in the reasonably foreseeable future.” The Court’s opinion further noted that the
general plan EIR adequately analyzed the potential for limited future growth to occur in rural areas.
In the Court’s words:

High Sierra asserts the County’s study of expected growth includes an acknowledgement that
some future vacation home development will occur in Plumas. The assertion supports rather
than undermines our conclusion the County’s EIR properly defined the scope of the project
by expressly noting some development will occur outside the planning areas. The County’s
EIR does not rest on an assumption no vacation home development or other new construction
will take place outside the planning areas. Instead, the County accounted for this
development and concluded, based on the historical data and future projections, that this
small amount of development would be better analyzed in site specific manner than in a first
tier programmatic EIR.

We reject High Sierra’s repeated reliance on a working paper issued in 2010 by Bruce M.
Burger and Randy Carpenter titled, “Rural Real Estate Markets and Conservation
Development In the Intermountain West: Perspectives, Challenges and Opportunities from
the Great Recession.” The focus of the working paper was on conservation development
approaches that were “particularly relevant to areas in the Northern Rockies.” Thus, the paper
drew most of its data from Colorado, Montana, and Idaho—to the exclusion of any cited data
specific to Plumas County. Consequently, the working paper does not cast doubt on the
County’s data and experience that supported its growth forecasts.
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In essence, High Sierra’s challenges to the sufficiency of the County’s EIR analysis all rest
on an unsupported assumption of rampant future growth in a County where population is
expected to begin shrinking during the project’s time period. As an informational document,
the County’s EIR is required to study only reasonably foreseeable consequences of the
general plan update. (Laurel Heights I, supra, 47 Cal.3d at pp. 390-391.) CEQA does not
require an agency to assume an unlikely worst-case scenario in its environmental analysis.
Here, the reasonably foreseeable lack of demand and development supports our conclusion
the EIR sufficed as an informational document consistent with CEQA.

High Sierra also argued that the County should have recirculated the general plan EIR because it
misrepresented future growth. The Court rejected this argument as well, finding that the analyses
and information found in the Final EIR were not substantially different from the Draft EIR.

The general plan challenge was also dismissed by the Court.

Save Our Heritage Organisation v. City of San Diego (October 24, 2018)—
Cal.App.5th

In 2012, the City approved a project at its iconic Balboa Park to restore pedestrian and park uses to
the park's Central Mesa area and to address vehicle and pedestrian conflicts by removing vehicular
access and parking from the Plaza de Panama, El Prado, Plaza de California, the Mall, and Pan
American Road East and limit these areas to pedestrian use. Proposed improvements included a
new bridge, underground parking lot, and tram. The EIR for the project was challenged and upheld
by the trial court.

While the litigation was in process, a number of changes were made to Balboa Park and the
adjoining San Diego Zoo. In 2016, the City adopted an addendum to the EIR to address
modifications to the Balboa Park project in the context of the changes.

Save Our Heritage sued the City alleging that the addendum provision of CEQA Guidelines Section
15164 is invalid and that the City failed to adopt findings under Section 15081. The trial court
denied the claim. The Court of Appeal upheld that decision.

The Court examined “whether the Guideline is (1) consistent and not in conflict with CEQA, and
(2) reasonably necessary to effectuate the purpose of CEQA.” It found that the Guideline is
consistent with Public Resources Code Section 21166, which limits the preparation of subsequent
EIRs.

The Court explained:

Guideline 15164 is consistent with and furthers the objectives of section 21166 by requiring
an agency to substantiate its reasons for determining why project revisions do not necessitate
further environmental review. (Guideline 15164, subd. (e) [an agency should include a brief
explanation of its decision not to prepare a subsequent EIR in an addendum to the EIR, in its
required findings on the project, or elsewhere in the record]; Bowman v. City of Petaluma
(1986) 185 Cal.App.3d 1065, 1081-1082 [using an addendum to determine whether further
environmental review is necessary is an appropriate way to fill a procedural gap in CEQA
and the Guidelines]; see American Canyon Community United for Responsible Growth v.
City of American Canyon (2006) 145 Cal.App.4th 1062, 1083; 1 Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act (Cont.Ed.Bar 2018) § 19.42.) If the agency's
reasons are not supported by substantial evidence, a project opponent could challenge and a
court could set aside the agency's determination. (Guideline 15164, subd. (e) [an agency's
explanation of its decision not to prepare a subsequent EIR must be supported by substantial
evidence]; see Friends, supra, 1 Cal.5th at p. 953 [a court reviews an agency's determination
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about whether an initial environmental document requires major revisions for substantial
evidence].)

Conversely, initiating further environmental review “every time plans or circumstances
change, or whenever new information comes to light ‘would render agency decisionmaking
intractable, always awaiting updated information only to find the new information outdated
by the time a decision is made.”” (Friends, supra, 1 Cal.5th at p. 956.) Thus, the addendum
process reasonably implements section 21166's objective of balancing the consideration of
environmental consequences in public decision making with interests in finality and
efficiency. (See Friends, at p. 949.)

The absence of a public review process for addendums comparable to initial or subsequent
EIRs does not render Guideline 15164 inconsistent with CEQA. Rather, the absence of public
review reflects the nature of an addendum as a document describing project revisions too
insubstantial in their effect to require subsequent environmental review. The absence of
public review also reflects the finality of adopted EIRs and section 21166’s proscription
against further environmental review except in specified circumstances. Once an EIR has
been certified, “the interests of finality are favored over the policy of encouraging public
comment.” (Laurel Heights Improvement Assn. v. Regents of University of California (1993)
6 Cal.4th 1112, 1130.) Moreover, the absence of public review largely mirrors analogous
precertification revisions to final EIRs, which do not require recirculation for public comment
unless they add significant new information to the EIR, such as new information showing a
significant environmental impact, a substantial increase in the severity of an environmental
impact, or a considerably different feasible mitigation measure or project alternative that
would clearly lessen the project's significant environmental effects. (§ 21092.1; Guideline
15088.5, subd. (a); Laurel Heights Improvement Assn., supra, at pp. 1120, 1126-1132.)

The Court concluded that there was no requirement to make Section 15081 findings because there
were no new or more severe significant effects for which findings would be necessary.

Save Lafayette Trees v. City of Lafayette (October 23, 2018)—Cal.App.5th

The City approved an agreement that authorized PG&E to remove of up to 272 trees within
PG&E’s natural gas pipeline rights-of-way, upon approval of a tree removal permit, and imposed
conditions on the removal. No CEQA analysis was prepared for the agreement and Save Lafayette
Trees sued the City alleging that the agreement violated planning law and CEQA. The trial court
upheld the City’s demurrer and dismissed the case. Save Lafayette Trees appealed.

The Court of Appeal held:

While we agree with the trial court that the claims asserted under the planning and zoning law
(§ 65000 et seq.), the city’s general plan, and the city’s tree protection ordinance (Lafayette
Mun. Code, § 6-1701 et seq. (tree ordinance)) are barred by section 65009, subdivision
(c)(1)(E), we agree with Save Lafayette Trees that its claim under the California
Environmental Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.) was timely filed
and served under Public Resources Code sections 21167, subdivision (a) and 21167.6,
subdivision (a). Accordingly, we shall affirm the order sustaining the demurrer as to the
second, third, and fourth causes of action but reverse the order sustaining the demurrer to the
first cause of action.

The Court’s decision clarified that the time period within which service of a petition challenging
approval of a zoning permit must be made under planning and zoning law does not supersede the
periods set out for challenge (180 days) and service of the challenge (10 business days) in CEQA.
Save Lafayette had filed its CEQA challenge within CEQA’s 180-day statute of limitations, and
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therefore the CEQA claim could proceed. The Court made no decision on the project; only on the
validity of Save Lafayette Tree’s challenge.

Golden Door Properties v. County of San Diego (September 28, 2018)—
Cal.App.5th

When the County adopted its General Plan, it included mitigation measures requiring preparation
and adoption of a climate action plan (CAP) to reduce county-wide greenhouse gas (GHG)
emissions. After its adoption, the CAP was successfully challenged. The Court of Appeal held that
the CAP did not mitigate GHG emissions from future development within the county because it
was not enforceable (Sierra Club v. County of San Diego (2014) 231 Cal.App.4™ 1152). While
repairing its CAP and General Plan EIR under the Court’s mandate, the County began using the
“2016 Climate Change Analysis Guidance Recommended Content and Format for Climate Change
Analysis Reports in Support of CEQA Document” (Guidance) as its CEQA metric for GHG
emissions analysis at the project level.

Golden Door successfully challenged the Guidance. The trial court held that the Guidance created a
threshold of significance of general application under CEQA that was not properly adopted, the
Guidance violated the County's Mitigation Measures CC-1.2 and CC-1.8, and was not based on
substantial evidence. The trial court also concluded that the County was out of compliance with the
writ of mandate on the CAP because the Guidance document constitutes piecemeal environmental
review. The Court of Appeal affirmed this decision.

The Guidance set out an efficiency metric (4.9 metric tons of carbon dioxide equivalent (COze) per
service population per year for 2020) to judge whether development project emissions would be
considered to be significant. The Guidance stated that “[tlhe County Efficiency Metric is the
recognized and recommended method by which a project may make [greenhouse gas] significance
determinations.” It was not subject to public review during its drafting, nor was it formally adopted
by the County Board of Supervisors.

The Court found that the 2016 Guidance “provides a threshold of significance, which the Agency
would be generally applying to project proposals.” Although the County argued that the Guidance
was voluntary, not mandatory, the Court concluded that the efficiency metric “is not a
‘methodology,” or a way to determine a threshold of significance; it is a single, quantifiable volume
of emissions.” Further:

The County admits the 2016 Guidance Document was not formally adopted and was not
subject to a public review process. Thus, a finding that the document establishes a threshold
of significance for general use means the County is out of compliance with the CEQA
requirement that a threshold of significance be adopted “by ordinance, resolution, rule, or
regulation, and [be] developed through a public review process.” (§ 15064.7, subd. (b).)

The Court concluded that the Guidance conflicted with the mitigation measures adopted with the
General Plan EIR:

[TThe County's General Plan Update EIR includes mitigation measures CC-1.2, which
requires the County to prepare a CAP, and CC-1.8, which requires the County to revise its
guidelines for determining significance based on the County’s CAP. County CEQA
Guidelines adopted by the board of supervisors in 2009 require public circulation and review
before “any administrative guidance or revisions are approved by the Processing
Department.” Here, no CAP was in place when the County published the Guidance
Document, and the document was not publicly circulated and reviewed before the processing
department approved it.
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The Court also concluded that the Guidance was not based on substantial evidence:

The Efficiency Metric, which relies on statewide standards, must be justified by substantial
evidence to explain why it is sufficient for use in projects in San Diego County. The 2016
Guidance Document explains the recommended Efficiency Metric “represents the rate of
emissions needed to achieve a fair share of the State’s emissions mandate embodied in AB 32
and Executive Orders B-30-15 and S-3-05.” It identifies a quantitative efficiency metric for
2020 to be 4.9 MT COze per service population per year. The County argues this supplies
San Diego specific data. However, as noted by the trial court, the service population number
relies on statewide service population and GHG inventory data; it does not address San Diego
County specifically, and it does not explain why using statewide data is appropriate for
setting the metric for San Diego County. Additionally, the Efficiency Metric “allows the
threshold to be applied evenly to most project types,” but it does not account for variations
between different types of development; nor does it explain why the per person limit would
be appropriately evenly applied despite project differences. Without substantial evidence
explaining why statewide GHG reduction levels would be properly used in this context, the
County fails to comply with CEQA Guidelines. (See § 15064.7, subd. (¢); see also Biological
Diversity, supra, 62 Cal.4th at p. 227.)

The Court held that the Guidance represented improper, piecemeal CEQA analysis inconsistent
with the Court’s prior writ:

In Sierra Club, we concluded the CAP and thresholds of significance based on the CAP are a
single project subject to environmental review. (Sierra Club, supra, 231 Cal.App.4th at p.
1175.) At the time the second supplemental writ issued here, the County had not completed
the CAP, so the 2016 Guidance Document did not comply with the terms of the previous writ
requiring compliance with the mitigation measures. Moreover, the County did not conduct
public review of the 2016 Guidance Document, which identified a threshold of significance.
Thus, the 2016 Guidance Document violates the earlier writ and institutes piecemeal policies.

Inland Oversight Committee v. City of San Bernardino (September 27,
2018)—Cal.App.5th

The Inland Oversight Committee (I0C), CREED-21, and Highland Hills Homeowners Association
sued the City, contending that proposed changes to a proposed development in the Highland Hills
area violated CEQA and certain provisions of the Water Code.

The City approved the changes under an expedited procedure for minor modifications. The
expedited procedure was incorporated into a stipulated judgment in a previous lawsuit regarding
the development brought by the homeowners association against the City and the former developer
concerning the development.

This was the second appeal regarding the same proposed changes to the project to come before the
Court. In a related but separate lawsuit the homeowners association challenged the trial court’s
order confirming that the proposed changes constituted minor modifications appropriately approved
under the above-mentioned expedited procedure. (Highland Hills Homeowners Association v. City
of San Bernardino (December 11, 2017, E064737) [nonpub. opn.] (Highland Hills).) The Court
affirmed the trial court’s order.

In the present matter, plaintiffs appeal from the judgment entered against them after the trial court
sustained without leave to amend the City’s and developer’s demurrer to plaintiffs’ first amended
petition for writ of mandate and complaint. Applying the doctrines of res judicata and collateral
estoppel, the trial court found that plaintiffs’ CEQA claims were barred by the preclusive effect of
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the homeowners association’s previous lawsuit, and that judicially noticeable documents showed
the City did not violate the Water Code. The Court of Appeal affirmed the judgment.

The City also filed a motion to dismiss the appeals of IOC and CREED-21, together with
supporting requests for judicial notice, and a motion to strike certain portions of the motion to
dismiss filed by IOC and CREED-21. These motions and requests for judicial notice were denied as
moot in light of the Court’s conclusions regarding the merits of the appeal.

Bottini v. City of San Diego (September 18, 2018)—Cal.App.5th

The City approved the demolition of an old cottage on Bottini’s property deciding at the time that it
was a public nuisance and was not historic. After the cottage was demolished, and when Bottini
applied for a coastal development permit (CDP) to build a new home, the City Council declared the
now-demolished cottage historic and that its demolition should be considered part of the new home
project. On this basis, the Council mandated that the new home be subject to CEQA review instead
of being categorically exempt from CEQA.

The trial court held that demolition of the cottage was not part of the construction project and
ordered the City to set aside its requirement for a CEQA document. The Court of Appeal agreed.

The Court concluded, after examining the sequence of City actions “that the trial court properly
granted Bottini’s petition for a writ of administrative mandamus because the demolition of the
cottage that previously existed on the Bottini property is not a component of the Bottinis’
residential construction project for purposes of CEQA. Rather, the cottage was demolished due to
the City's determination that the cottage was a public nuisance in need of abatement—an event that
occurred before the Bottinis applied for a CDP. We further conclude that the trial court properly
granted the City's motion for summary judgment. Accordingly, we affirm the judgment in full.”
(emphasis in original)

The baseline for CEQA consideration was a lot absent the cottage. On that basis, a Class 3
categorical exemption would apply, and there would be no grounds to opt out of an exemption
because of unusual circumstances.

The Bottinis also brought actions related to takings, equal protection, and due process. The trial
court had granted summary judgment in the City’s favor on these claims. The Court of Appeal
agreed that there were no triable issues.

San Franciscans for Livable Neighborhoods v. City and County of San
Francisco (August 23, 2018)—Cal.App.5th

The City adopted its 2009 Housing Element on the basis of an EIR. The EIR concluded that
housing policy encouraging development near transit lines would result in a significant unavoidable
impact on the City transit system’s ability to accommodate rider demand. San Franciscans for
Livable Neighborhoods (SFLN) challenged the EIR, claiming that it used the wrong baselines,
failed to disclose various impacts, and lacked a reasonable range of alternatives.

The trial court denied SFLN’s writ and the Court of Appeal affirmed that decision.

The Housing Element EIR used the Association of Bay Area Governments’ (ABAG’s) 2025
regional housing projection as its baseline for analyzing the traffic and water supply impacts of the
Housing Element. The Court reviewed this in light of the California Supreme Court’s Neighbors
for Smart Rail decision. For traffic, the EIR disclosed both current traffic conditions and those
projected from the projected increase in housing. Water supply analysis relied on existing water
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supply and projected demand in the future. In both cases, the EIR noted that the Housing Element
itself did not change any of the development projections already set out in the General Plan.

The Court’s reasoning is not as clear as it might be. It appears to conclude that these baselines were
correct, because the EIR discloses changes from both existing and future conditions.

SFLN insists the baseline analysis was inadequate because the City has failed to establish that
use of existing conditions would result in a misleading assessment of traffic and water supply
impacts. A determination that an existing conditions analysis would be misleading or without
informational value is primarily factual and must be upheld if supported by substantial
evidence. (Neighbors for Smart Rail, supra, 57 Cal.4th at p. 457.) The EIR analyzes likely
future conditions in the context of current ones and concludes there will be no immediate
increase in traffic or water demand in the short-term. SFLN’s disagreement with the EIR’s
analysis is insufficient to establish that the City abused its discretion in utilizing a future
baseline. (San Francisco Baykeeper, Inc. v. State Lands Com., supra, 242 Cal.App.4th at p.
219.) It would be absurd to ask the City to hypothesize the impacts of a long-term housing
plan taking hold immediately. When an amendment to a general plan takes a long view of
city planning, the analysis of the amendment’s impacts should do so as well. (Pfeiffer v. City
of Sunnyvale City Council (2011) 200 Cal.App.4th 1552, 1573-1574.)

Similarly, the Court held that the City’s land use and visual resources baselines were proper.

Despite SFLN’s contrary assertion, the EIR does compare the changes in the Housing
Element to the existing environment, including existing height limits and densities. For
instance, the EIR describes existing land uses in the Inner and Outer Sunset as “generally
consist[ing] of low density residential (including a large proportion of single-family detached
houses) and small scale commercial uses.” “The western portion of the Inner Sunset Planning
District is comprised mainly of RH-1[(House-One Family)] and RH-2 [(House-Two Family)]
land uses with a strip of NC [(Neighborhood-Commercial]) along Irving Street.” In
Bayview/Hunters Point, “industrial, residential and other buildings tend to have lower
heights, rarely over three stories.” The EIR describes existing land uses in the Richmond area
as “mainly comprised of RH-1 [(House-One Family, Detached Dwelling)], RH-2 [(House-
Two Family)], RM-I [(Mixed [Apartments and Houses])] and NC [(Neighborhood
Commercial)] concentrated along Geary Boulevard, Balboa Street, and Clement Street.”
Land uses in the Marina are described as “generally characterized by public lands and open
space, low density, and two- to three-story residential buildings (including a large proportion
of single family homes), mixed residential, and moderate scale neighborhood commercial.
Neighborhood Commercial land uses are located along Union Street, Fillmore Street, and
Lombard Street. Public land uses are prominent along the northern border of the Planning
District with Fort Mason, Marina Green, and the Aquatic Park bordering the San Francisco
Bay.”

Comparing the existing environment to the changes proposed in the 2009 Housing Element,
the EIR determines that “incremental increases in residential density in those areas that
permit residential uses would not substantially change the existing land use character.” The
EIR explains that adding residential units to areas with existing residential uses would not
result in a substantial change in land use that would be considered a significant
environmental impact.

SFLN challenged the EIR’s conclusion that the Housing Element would have a less-than-
significant impact on land use and visual resources. The Court disagreed:

Here, the EIR reasonably concludes that overall, the 2009 Housing Element would not have a
substantial impact on visual resources or neighborhood character. The 2009 Housing Element
did not change allowable land uses or increase allowable building heights; also most growth
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would occur in adopted plan areas where housing was determined to be appropriate. The EIR
explains that by encouraging residential uses in areas where they are already allotted and
existing would not substantially change the land use character of an area.

SFLN asserted that the EIR failed to disclose potentially significant traffic impacts of three other
projects that were under environment review at the same time as the Housing Element: Treasure
Island, Candlestick Point-Hunters Point and Parkmerced. The Court found that the EIR properly
included these large projects in the cumulative impact analysis and that each of those projects was
subject to its own EIR.

SFLN also asserted that the EIR failed to disclose water supply uncertainty and restrictions. They
claimed that the Housing Element is “the necessary first step towards significant increases in the
City’s population and subsequently the City’s water supply demand.” The Court felt otherwise:

The EIR’s analysis of water supply impacts was appropriate for a general plan or program
EIR, in that it provided decision makers with sufficient analysis to consider the
environmental consequences of the revisions. (Cleveland National Forest Foundation, supra,
17 Cal.App.5th at p. 426.) The Housing Element, as a policy document for implementing
change, is not required to establish a likely source of water. As the California Supreme Court
emphasized in Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho
Cordova (2007) 40 Cal.4th 412, 434, “the burden of identifying likely water sources for a
project varies with the stage of project approval involved; the necessary degree of confidence
involved for approval of a conceptual plan is much lower than for issuance of building
permits.” (Italics added.) Contrary to SFLN’s contention, the EIR was not required to analyze
long-term water supply impacts past 2030. “The ultimate question under CEQA . .. is not
whether an EIR establishes a likely source of water, but whether it adequately addresses the
reasonably foreseeable impacts of supplying water to the project. If the uncertainties inherent
in long-term land use and water planning make it impossible to confidently identify the future
water sources, an EIR may satisfy CEQA if it acknowledges the degree of uncertainty
involved [which this EIR did], discusses the reasonably foreseeable alternatives—including
alternative water sources and the option of curtailing the development if sufficient water is
not available for later phases—and discloses the significant foreseeable environmental effects
of each alternative, as well as mitigation measures to minimize each adverse impact. (§
21100, subd. (b).)” (Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho
Cordova, supra, 17 Cal.App.5th at p. 434.) The EIR satisfies CEQA. The WSAS
acknowledged the possibility of a post-2030 water supply during a multiple year dry event. In
the event of a post-2030 shortfall, the EIR notes that the SFPUC has in place a reduction plan
to balance supply and demand. The SFPUC’s increased water rationing plan has already
received final review and has been determined to pose no significant environmental impacts.

SFLN claimed that an update of the water supply assessment released by the City’s Public Utilities
Commission prior to certification of the Final EIR necessitated the EIR’s recirculation. The updated
WSAS indicated that the possible water deficit anticipated after 2030 could come about sooner
(between 2013 and 2018) due to a decreased amount of water available from three creeks. The
Court found that this was not significant new information requiring recirculation because the Final
EIR discussed the new information from the PUC and concluded that it did not substantially change
the EIR’s conclusions regarding water supply and the effectiveness of water demand reduction
strategies.

SFLN claimed that the EIR failed to analyze the Housing Element’s consistency with ABAG’s
regional housing policies. The Court disagreed:

Here, the EIR identified the impacts of its policies encouraging residential development along
transit corridors that is consistent with ABAG’s regional smart growth strategies. SFLN’s
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disagreement with this analysis is insufficient to establish that the City abused its discretion
in determining that the Housing Element is consistent with the Land Use Policy Framework
and impacts related to land use conflicts are less than significant. CEQA is not intended to
resolve disagreements on public policy issues between a public agency that approves a
project and those who oppose it. (E.g., Sacramento Old City Assn. v. City Council (1991) 229
Cal.App.3d 1011, 1018 [courts “must not overturn an agency’s discretionary decisions and
substitute their opinions as to what constitutes wise public policy”].)

With regard to the range of alternatives examined in the EIR, SFLN claimed that the EIR failed to
adequately consider feasible reduced-density alternatives and additional mitigation measures to
lessen the Housing Element’s impact on transit. The Court did not agree that an EIR limiting the
alternatives to the project and no project, or like this EIR to no project and two permutations of the
project, was inadequate. These alternatives were adequately examined in the EIR. The “RHNA-
focused reduced-density” alternatives suggested by SFLN were discussed in the Final EIR, and the
City provided substantial evidence as to why they were not feasible. Regarding SFLN’s claim that
the EIR should have examined impacts on affordability, the Court stated:

...the City explained that while affordable housing is the focus of the Housing Element, it has
conducted environmental review of the potential physical environmental impacts resulting
from such housing types. The City has consistently addressed the matter of income levels as a
social issue, not an environmental one. As such, analysis of projected income level
distribution proposed by SFLN would be speculative and beyond the scope of the EIR.

SFLN proposed transit mitigation measures that would have imposed impact fees to fund transit
improvements, and limited residential density along transit lines that were projected to have
insufficient future capacity. The Final EIR adequately dismissed SFLN’s proposed mitigation
measures in its responses to comments. The City already implements a transit impact development
fee for all commercial uses, and SFLN’s proposed measure is nothing more than what the EIR
already concludes could mitigate the transit impact, but was infeasible because it cannot be
guaranteed. Similarly, SFLN’s measure to limit residential density is a permutation of the EIR’s
Alternative A (no project). The Court found that substantial evidence supports the EIR’s
assessment of SFLN’s proposed mitigation measures, and therefore CEQA does not require any
further evaluation of them.

Friends of Riverside’s Hills v. City of Riverside (September 7, 2018)—
Cal.App.5th

The City approved a subdivision consisting of six single-family lots on an 11-acre parcel in its
“Residential Conservation Zone” as a “Planned Residential Development” (PRD). A PRD project
may be allowed more flexibility regarding lot size and design than would otherwise be allowed in
an Residential Conservation (RC) zone, including higher-density cluster development when certain
criteria are met. The City relied upon a negative declaration for this approval.

Friends of Riverside’s Hills (FRH) sued, alleging that an EIR should have been prepared for the
project because it violated various requirements of the RC zone, specifically clustering that did not
avoid the steepest slopes, excessive grading, and failure to obtain a variance for undersized parcels.
The City had not required any variances for this project and had documented its consistency with
all City codes. During the hearing process, the number of lots had been reduced from seven to six
and other refinements made to the subdivision in order to meet all City codes. The trial court held
for the City and the Court of Appeal affirmed that decision.

The Court opined that because the City’s RC zone and PRD standards are enacted to protect the
environment, “a conflict with those standards constitutes an environmental impact under CEQA.”
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However, FRH did not present substantial evidence of a conflict that would support requiring an
EIR. The Court noted:

Here, the record contains no evidence of any land use violations. Two of FRH’s claims are
that the development might violate RC Zone standards in the future, if the development
violates the PRD permit conditions—which is not a ground for preparing an EIR—and
FRH’s other claim misconstrues the law.

Regarding the subdivision’s conditions of approval, the Court went on to say:

FRH does not argue these permit conditions are insufficient, rather it complains there is no
guarantee the development will ultimately comply with them. That is true of any project with
mandatory future conditions and is no reason to require an EIR. So long as the development
complies with the conditions, there will be no violation of the land use provisions and thus no
ground for environmental review. However, FRH is not without CEQA recourse in the future
if its concern comes to fruition and the [applicants] propose inappropriate lot placement or
excessive grading. FRH may seek environmental review at that time, on the ground that
modifications to the development pose “new significant environmental impacts not
considered in the . . . negative declaration.” (Guidelines, § 15162, subd. (a)(1) [subsequent
EIR required when “[s]ubstantial changes are proposed in the project which will require
major revisions of the . . . negative declaration due to the involvement of new significant
environmental effects”].) As it stands now, the development is required to comply with the
land use provisions and there is no evidence it has violated or will violate them.

Citizens Coalition Los Angeles v. City of Los Angeles (August 23, 2018)—
Cal.App.5th

The City approved a Target superstore in its Vermont/Western Transit Oriented District Specific
Plan on the basis of an EIR. The City was sued over this action. While the lawsuit was under
appeal, the City rezoned the store’s site to further accommodate the store based on an addendum to
the EIR. Citizens Coalition sued over the rezoning, claiming that the City should have approached
the CEQA analysis as a new project, rather than as a subsequent project. They also claimed that the
rezone was an illegal “spot zone.”

On the CEQA issue, the Court of Appeal examined the action and determined that it was
sufficiently related to the original store approval to be subject to Public Resources Code Section
21166 (and CEQA Guidelines Sections 15162 and 15164), the subsequent review statute. The
original EIR had previously survived CEQA litigation.

First, the primary consideration as to whether section 21166 applies is whether “the previous
environmental document retains any relevance in light of the proposed changes . . . .” (San
Mateo Gardens, supra, 1 Cal.5th at p. 944; cf. Sierra Club v. County of Sonoma (1992) 6
Cal.App.4th 1307, 1320-1321 [new development-level project would develop agricultural
lands exempted from development (and thus not studied) under the prior, program-level
environmental impact report; section 21166 inapplicable].) That consideration looks to the
continued relevance of the information provided by the prior CEQA analysis, not the type of
project for which it was generated. Second, courts have more generally declined to “attach[]
too much significance” to the “semantic label” a project bears. (See Citizens for a Sustainable
Treasure Island v. City and County of San Francisco (2014) 227 Cal.App.4th 1036, 1048
[“the ‘fact that this [environmental impact report] is labeled a “project” rather than a
“program” [report] matters little . . .” for purposes of its sufficiency as an informative
document™]; Cal. Code Regs., tit. 14, § 15160 [granting agencies discretion how to classify
environmental impact reports—as between program- and development-level].) Lastly,
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placing definitive weight on the label would lead to an absurd result. If the City had enacted
the Ordinance first (and, consistent with CEQA, studied its environmental effects, which
would at a minimum have studied the effects of building the Superstore), there is little doubt
that section 21166 would govern whether the City needed a further report if there was a
subsequent change to the Superstore project; we see no reason why the result should be any
different just because the Superstore’s CEQA review came first. In both scenarios, section
21166 applies because the prior CEQA analysis “retains .. .relevance in light of the
proposed changes . . . .” (San Mateo Gardens, at p. 944.)

The Court examined the question of whether the addendum had examined the “reasonably
foreseeable” actions that would result from the rezoning. It concluded that “a consequence is not
reasonably foreseeable when it is entirely independent of the project under consideration.” Further,
simply being a possibility is not a reasonably foreseeable consequence of the project. The Court
concluded that substantial evidence supported the City’s finding that the reasonably foreseeable
consequence of the rezoning was the construction of the Target superstore.

On the spot zoning question, the Court held that the zoning was not arbitrary and was in the public
interest. This was illustrated by the rezoning’s consistency with all applicable City land use plans.

Protect Niles v. City of Fremont (August 9, 2018)—Cal.App.5t

The City approved a retail and residential development in its Niles historic overlay district (HOD)
on the basis of an MND. During the deliberative process, the City’s Historical Architectural
Review Board (HARB) concluded that the project was incompatible with the HOD Guidelines.
Protect Niles sued, alleging that there was a fair argument that the project’s incompatibility with the
historic district included a significant aesthetic impact and that it would generate significant traffic
impacts. The trial court held in favor of Protect Niles, and the Court of Appeal affirmed that
decision.

The Court concluded that the HARB was an expert on the issue of historical resources. Its findings
presented a fair argument for an adverse impact on the HOD. Further, the incompatible elements of
the project could create an adverse aesthetic impact on the HOD (“We do not believe the
Legislature intended CEQA review to overlook a project’s aesthetic impact on a historical district
where the Legislature expressly provided that CEQA addresses projects’ aesthetic and historic
(Pub. Resources Code, § 21001, subd. (b)), specified that any objects of historical or aesthetic
significance are part of the environment (ld., § 21060.5), and intended that CEQA be liberally
construed to afford the fullest possible protection to the environment (Laurel Heights Improvement
Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 390).”)

HARB concluded that the project was inconsistent with the Niles HOD because of its height,
density and massing, as well as its architectural style. These elements can have aesthetic
impacts: Although the Project was modified somewhat following the HARB meeting, the
density and architectural style of the Project were never changed such that HARB’s criticisms
became irrelevant. (See Friends of College of San Mateo Gardens v. San Mateo County
Community College Dist., supra, 11 Cal.App.5th at p. 610 [“comments remained relevant
after the revised addendum” to an MND where relevant facts had not changed].) Moreover,
many of the conditions added to the Project approvals by the city council were merely
precatory and not added as required CEQA mitigation measures to reduce an environmental
impact to less than significant.

The traffic study prepared for the project would have less-than-significant traffic impacts, with
mitigation to ensure adequate sight distance at the New Street/Niles intersection. During the
hearings on the project, the Planning Director, a councilmember, and members of the public
testified that without a left-turn lane, the project would result in traffic problems because of high
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speed traffic on Niles Boulevard. The Court found this was fact-based testimony raising a fair
argument for a traffic impact.

These fact-based comments are substantial evidence supporting a fair argument that the New
Street/Niles intersection will create traffic safety hazards due to excessive queueing in the
westbound lane, a tendency of westbound drivers to exceed the posted speed limit, and
limited visibility around the 90-degree curve. Significantly, even the traffic study’s author
acknowledged a left-turn pocket lane was warranted by engineering standards. Although he
insisted the intersection was safe without the pocket lane, his analysis of the intersection was
based at least in part on the posted speed limit despite ample evidence that speed limits were
often exceeded in that area. Moreover, the reasons City staff did not require the left-turn
pocket lane—a concern about the character of the district and a desire to slow traffic down as
it entered the commercial core—reflected a balancing of the risks and benefits of the
proposed safety measure in comparison to other goals. This is the sort of evaluation that
should follow preparation of an EIR, not justify reliance on an MND. In any event, the city
council added a Project approval condition (not a CEQA mitigation measure) that merely
required Valley Oak to “work with” City staff on the issue with a goal of adding the left-turn
pocket lane if there was a sufficient right-of-way—no alternative measures were considered
or mandated if not.

In addition, the issue of congestion arising from traffic moving into and out of the project was
raised during the hearings. The Court held that this was also fact-based information rising to the
level of a fair argument.

Traffic congestion on Niles Boulevard was projected to increase from level of service (LOS) E to
LOS F with development of the project. The City argued that because LOS F was acceptable under
the City’s traffic impact thresholds, this was not a significant impact. The Court disagreed. “...
[t]he fact-based comments of residents and City staff and officials supported a fair argument that
unusual circumstances in Niles might render the thresholds inadequate to capture the impacts of
congestion on Niles Boulevard extending from the Niles/Mission intersection well into the Niles
HOD commercial core. Residents aptly described Niles as ‘geographically cut off from the rest of
Fremont,” which might cause congestion effects atypical of the City. Also, Niles Boulevard serves
as the main street of the commercial core of the Niles HOD, such that congestion arguably
adversely affects the character of the historical district, another unusual impact.”

CA Water Impact Network v. County of San Luis Obispo (July 27, 2018)—25
Cal.App.5th 666

The County of San Luis Obispo (County) issues well permits without conducting a CEQA review.
After the County issued agricultural well permits for four agricultural enterprises, California Water
Impact Network petitioned for a writ of mandate to compel the County to comply with CEQA. It
argued that the County overlooked potential impacts to groundwater supplies and had authority
under its ordinance to mitigate for such impacts. The County asserted that well permits are
ministerial actions under its ordinance. Its ordinance addresses well construction standards to
protect water quality, not water supply. The ordinance was consistent with State requirements. The
trial court agreed and the Court of Appeal upheld that decision, concluding:

We conclude that issuance of a well permit is a ministerial action under the ordinance. If an
applicant meets fixed standards, County must issue a well permit. The ordinance does not
require use of personal or subjective judgment by County officials. There is no discretion to
be exercised. CEQA does not apply...
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The Court further noted:

Appellant did not and cannot plead a cause of action requiring County to comply with CEQA
before issuing well permits under County Code Chapter 8.40. No aspect of that ordinance, or
the DWR standards it incorporates, supports an interpretation that well permits are
discretionary. Instead, the statutory scheme imposes fixed technical requirements. When
those requirements are met—and appellant does not allege otherwise—issuance of a well
permit is a ministerial act. CEQA does not apply to the ministerial act of issuing a well
permit.

Landwatch San Luis Obispo County v. Cambria Community Services District
(July 27, 2018)—25 Cal.App.5t 638

The Cambria Community Services District (CSD) approved an emergency water supply project on
January 30, 2014. The CSD concluded that the project was exempt from CEQA and issued a notice
of exemption on September 9, 2014. LandWatch San Luis Obispo County (LandWatch) filed a
petition for writ of administrative mandate challenging use of an exemption for the project.
LandWatch elected to prepare the administrative record subject to CWD’s certification of its
accuracy. LandWatch was to prepare a draft index of the record for CSD review.

While LandWatch worked on the index, the CSD was unable to obtain the funding necessary to
carry out the emergency project. On August 19, 2015, the CSD informed LandWatch that the draft
index was both overinclusive and underinclusive. The index was underinclusive in that it failed to
include the CSD’s resolution approving the project. It was overinclusive because it included
documents created after the January 30, 2014, approval date. The CSD’s letter ended by stating that
in order to expedite the process of preparing the record, the CSD had prepared a new index and was
certifying the record immediately. Similar delays occurred in the preparation of a court-mandated
supplemental appendix to the record. Again, the CSD prepared the appendix and submitted it to the
court.

On hearing the case, the trial court ruled in favor of the CSD. The exemption was properly applied
to the emergency project. The CSD followed by asking for its costs in preparing the administrative
record. The trial court awarded the CSD most of its request, LandWatch appealed that award, and
the Court of Appeal upheld the trial court’s decision.

The Court reviewed the record of proceedings and concluded that LandWatch had created
excessive delays in preparing the record and the supplemental appendix. In the Court’s words:
“[t]he District has the right to a timely record.”

World Business Academy v. California State Lands Commission (June 13,
2018)—24 Cal.App.5t 476

The State Lands Commission replaced two existing, long-term leases authorizing PG&E to operate
water intake facilities at its Diablo Canyon nuclear power plant. The facilities are located on state
tidal lands and constitute an essential part of the plant’s cooling system. No changes in the facilities
or their operation was proposed. The original leases did not run as long as the plant’s federal
operating licenses; the extended leases would match the expiration of the federal licenses in 2024
and 2025. The Commission adopted a Class 1 categorical exemption, concluding that the action
involved an existing project.

World Business Academy (Academy) sued, alleging that there were “unusual circumstances” that
precluded the use of a categorical exemption and asking that the Commission be required to
prepare an EIR. In a non-CEQA claim, the Academy also alleged that the lease replacement
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violated the public trust doctrine. The Court of Appeal upheld the Commission’s categorical
exemption.

Academy argued that the Class 1 exemption should not apply to nuclear power plants because a
nuclear power plant “by its de facto operation has a significant effect on the environment.”
Academy pointed to the administrative history of the Class 1 exemption, asserting that the
Secretary of Resources did not intend the exemption to be so broad. The Court rejected this
argument. First, it noted that “[t]he starting point for interpreting a statute or regulation is not its
legislative or administrative history, but rather the text of the statute or regulation itself.” When it
examined the language of the exemption, the Court concluded that can reasonably be read to
include “existing facilities of all types” where the continued operation, leasing, or minor alteration
involves “negligible or no expansion beyond that existing.”

Academy further argued that the Commission failed to make findings to support the use of the
Class 1 exemption. The Commission did consider information about the exemption in its staff
reports. However, Academy claimed that formal findings were needed. The Court disagreed. Based
on prior case law, the Court noted that formal findings were not necessary as long as the
Commission’s decision was supported by evidence in the administrative record:

“The findings of an administrative agency can be informal so long as they serve the purposes of
enabling the parties to determine whether and on what basis to appeal and enabling a reviewing
court to determine the basis for the decision. [Citation.] Findings may consist of adopting the
recommendations in a staff report. [Citation.]” (Carmel River, supra, 141 Cal.App.4th at p. 701.)
“[A]n agency’s finding that a particular proposed project comes within one of the exempt classes
necessarily includes an implied finding that the project has no significant effect on the
environment.” (Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 115.) “On review,
an agency’s categorical exemption determination will be affirmed if supported by substantial
evidence that the project fell within the exempt category of projects.” (Ibid.) On the other hand,
“[a]n agency abuses its discretion if there is no basis in the record for its determination that the
project was exempt from CEQA.” (Id. at p. 114.)

Academy also claimed that the Commission’s analysis was inadequate because it did not make
explicit findings for either of the two options for establishing the applicability of the unusual
circumstances exception under the California Supreme Court’s Berkeley Hillside rule (either the
two-prong test, or evidence that the project will have a significant environmental effect). The Court
denied this claim. From the record, it was clear to the Court that the Commission had not used the
two-prong test. Instead of first determining whether there were unusual circumstances, “the
Commission essentially applied the ‘fair argument’ standard to assess whether there was a
reasonable possibility of a significant environmental effect from the project...” The Court
concluded that it was unnecessary to apply the first prong “because the exception failed under the
second requirement.” The Court was comfortable with assuming, without deciding, that the lease
replacements presented unusual circumstances.

Academy argued that the Commission used a flawed baseline in its analysis because it focused “on
whether PG&E is making changes in the way it operates Diablo” rather than on the potential
impacts from an additional seven years of plant operations, represented by “new evidence
concerning earthquake faults, rising cancer rates, rising infant mortalities, increased marine life
destruction and an expanding dead zone, cumulative reactor embrittlement and deterioration,
potential devastation from tsunamis, and the cumulative impact from on-site storage of thousands
of spent fuel rods containing highly-radioactive plutonium.” The Court dismissed this argument as
well. Relying on the decision in North Coast Rivers Alliance v. Westlands Water District (2014)
227 Cal.App.4™ 832, the Court noted that “a ‘proposal to continue existing operations without
change would generally have no cognizable impact under CEQA.”” In briefly examining each of
the asserted impacts, the Court concluded that there was no substantial evidence supporting the
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claims that the lease replacements would result in a significant effect or create effects outside the
baseline conditions.

County of Ventura v. City of Moorpark (June 12, 2018)—24 Cal.App.5th 377

The state established the Broad Beach Geologic Hazard Abatement District (District) to restore a
46-acre stretch of Broad Beach in the City of Malibu. Beach restoration requires 300,000 cubic
yards of sand initially, with four subsequent deposits of equal size to be made at five-year intervals.
During the project approval process, Moorpark officials expressed concern that haul trucks routed
through their city would adversely affect their residents. Moorpark and the District entered into an
agreement that, in part, banned truck parking within Moorpark and restricted truck routes through
and near the city.

The District approved the project on the basis of the statutory exemption for response to an
emergency. By definition, actions taken by a Geologic Hazard Abatement District are in response
to a geologic emergency.

Ventura challenged the District’s CEQA action claiming that the settlement agreement and the
beach restoration were separate projects (of which the settlement was not covered), and that a
statutory exemption must “afford the fullest possible protection to the environment” by considering
potential impacts.

The Court of Appeal held for the City and District on both counts. The settlement agreement was
an integral part of the beach restoration and therefore part of the same action. Contrary to the
County’s claim, Vehicle Code Section 21 did not preempt Moorpark’s ability to control project
traffic. A statutory exemption is not required to afford full environmental protection. There is no
limit on the breadth of the emergency exemption, so it can apply to a project consisting of both the
settlement agreement and underlying restoration project.

The Court did hold against the City on a non-CEQA issue: the improper preemption of the
District’s police power that resulted from allowing Moorpark to dictate the location of certain haul
routes. Some of the provisions were void because they were future regulations and the agreement
cannot contract away the police power in a way that would impermissibly tie the hands of future
legislators. The Court invalidated those parts of the settlement.

Jensen v. City of Santa Rosa (May 24, 2018)—23 Cal.App.5th 877

Jensen brought suit against the City, challenging the mitigated negative declaration adopted with
the approval of a counseling facility called the “Dream Center” at the site of a 69-bed defunct
hospital. The project would house 63 young adults providing individual and family counseling,
education, and job training; a health and wellness center serving the community for ages 5 through
24; and activities for the center’s residents, including a pottery throwing area, a half-court
basketball area, and a garden to be tended by the residents.

Noise from traffic and operations of the facility was the key element of Jensen’s lawsuit. The noise
study prepared by the facility’s acoustical engineer applied standard methodology to identify
baseline noise levels and forecast the project’s impact. The study relied upon the portion of the
City’s noise ordinance provisions for determining violations as the threshold for significance. The
study concluded that, with mitigation, the project’s impact would be less than significant. Jensen
challenged the acoustic engineer’s methodology and conclusions, asserting that a different noise
metric would yield a significant effect, based on the noise study done for another project in the city.

The trial court held in favor of the City, and the Court of Appeal affirmed that decision. The Court
noted that Jensen was not an expert in acoustical study and had not raised a fair argument based on
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substantial evidence. Jensen’s preferred methodology was not substantially different than that
employed by the project’s acoustician. Jensen’s comparison to the other city project was not
pertinent, nor was it understandable to the Court. Absent a fair argument, there was no reason to
invalidate the mitigated negative declaration.

Rodeo Citizens Assoc. v. County of Contra Costa (April 12, 2018)—22
Cal.App.5th 214

The County approved a “propane recovery project” at an existing refinery, for which it certified an
EIR. The project would modify the refinery to enable it to recover butane and propane from its
refinery fuel gas and ship it by rail for sale elsewhere. During the CEQA process, the County
recirculated the draft EIR to address air and health issues raised by the Bay Area Air Quality
Management District (AQMD) during the comment period.

Rodeo Citizens sued, alleging that the project description was inaccurate; the EIR overlooked the
risk of accidents from train derailments; and the analyses of public health impacts, cumulative
impacts, air quality impacts, and GHG impacts were insufficient. The trial court found deficiencies
in the air quality analysis, but held that all other parts of the EIR were adequate. Rodeo Citizens
appealed. The Court of Appeal upheld the trial court’s decision finding that the only deficiencies
were in the air quality analysis.

Rodeo Citizens tried to argue that the project description failed to include an alleged switch to
heavier crude oil feedstocks. The Court found that the description was adequate because no change
in the feedstock was necessary or related to the recovery of propane and butane from the refinery,
nor was the recovery project dependent upon a change in feedstock.

On greenhouse gases, Rodeo Citizens asserted that the EIR failed to consider GHG emissions
resulting from the combustion of recovered propane and butane that will be sold to downstream
users. The Court noted that propane and butane not only produce GHGs, but are also used as
substitutes for liquid fuels in order to reduce GHG emissions. It then agreed with the County’s
conclusion that the uncertainty surrounding the downstream emissions made further analysis
speculative. The Court noted that the AQMD’s comments on the recirculated EIR supported that
conclusion.

With regard to public and environmental hazard impacts, Rodeo Citizens argued that the EIR failed
to adequately disclose potential impacts on a nearby child care center and on residents along the rail
line serving the refinery. The Court held that the County’s risk modeling adequately disclosed the
potential risks of disruption from transport of feedstock to the refinery. Further, it adequately
addressed how transport might affect the child care center. The Court rejected Rodeo Citizens’
statement that the County needed to include “graphics ... which depicted the location of the child
care center in relation to the risk zone.”

Rodeo Citizens argued that the EIR failed to address the cumulative contribution of the project to
risk of upset from rail deliveries of hazardous substances. The Court dismissed that argument,
citing the County’s determination that the proposed project utilizes the same number of train trips
and would not increase the total number of train trips. Thus, the project would not contribute to
cumulative risk resulting from an increase in trips.

Covina Residents for Responsible Development v. City of Covina (March 21,
2018)—21 Cal.App.5th 712

The City approved a 68-unit, mixed-use, infill project located 1/4-mile from the Covina Metrolink
commuter rail station on the basis of both a mitigated negative declaration and the Class 33 infill
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exemption. The project was consistent with the goals of the City’s Town Center Specific Plan for
which an EIR had previously been certified. The approved project reflected revisions that reduced
the number of residences originally proposed and project parking demand. Covina Residents for
Responsible Development (CRRD) sued, alleging that the CEQA analysis did not recognize the
project’s significant parking impact.

The trial court held in the City’s favor. The Court of Appeal affirmed that decision.

The Court found that parking impacts were not subject to CEQA review because this is an infill
project near a high quality transit station. Public Resources Code Section 21099 (enacted by Senate
Bill 743) specifically exempts parking impacts from CEQA review under those circumstances.
Although the MND was completed before enactment of Section 21099, the project was approved
after the statute was in effect. The Court noted that there is some disagreement among the courts on
the issue of whether parking is a CEQA impact, but concluded that this did not matter in light of
Section 21099’s clear application to this project.

The Court also rejected CRDD’s claim that the project’s traffic analysis (which was tiered upon the
Specific Plan EIR’s traffic analysis) was inadequate:

CRRD’s challenge based on traffic impacts suffers from multiple flaws. First, as the City
notes, there is no parking shortage because the project, as approved, complied with the
TCSP’s parking requirements. Second, CRRD did not previously question the adequacy of
the traffic analysis, independent of the claimed parking shortage. Finally, even if this
argument were not forfeited because it was not raised in the trial court (see, e.g., Kaufman &
Broad Communities, Inc. v. Performance Plastering, Inc. (2006) 136 Cal.App.4th 212, 226),
it is without merit. The City conducted a project-specific trip analysis and required the project
to comply with an imposed mitigation measure and improvements to San Bernardino Road as
a final condition of approval based on those findings. CRRD has not identified any
deficiencies or omissions in that analysis. Consequently, there is no evidence in the record to
support CRRD’s assertion the project had impacts not contemplated by the TCSP EIR, and
the City properly tiered its review from that document.

Don’t Cell Our Parks v. City of San Diego (March 15, 2018)—21 Cal.App.5th
338

Don’t Cell Our Parks (DCOP) challenged the City’s approval of a wireless telecommunications
facility in the public Ridgewood Neighborhood Park. DCOP argued that the approval of a private
use in a public park violated the City Charter provision prohibiting the sale of parks without a
public vote, and should not have been approved on the basis of a Class 3 categorical exemption.

The trial court decided in favor of the City; the Court of Appeal upheld the decision. The Court
found that the proposed use fit within the types of uses that may be exempted under a Class 3
exemption. It explained:

Here, applying the plain language of Guidelines section 15303, the Project consists of the
construction and location of a new small facility or structure, which qualifies for a Class 3
exemption. The Projection is a new small facility that will be 534 square feet, including the
above-ground branch diameter of the faux tree. While none of the examples of the exemption
are directly applicable ..., the Project is much smaller than a single-family residence, store,
motel, office or restaurant. Accordingly, we hold that as a matter of law, the Project falls
within the scope of the Class 3 categorical exemptions under the Guidelines

Further, the “unusual circumstances” exception limiting the use of an exemption did not apply here.
DCOP claimed that the park location constituted unusual circumstances. The Court noted that:
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“The City, however, presented evidence that at least 37 similar facilities exist in dedicated parks.
This evidence suggests that construction of the Project within the Park is not unusual.” Further, the
City had substantial evidence that the installation would not adversely affect visual or biological
resources.

DCOP claimed that the park is a sensitive and protected resource area, precluding the use of a
categorical exemption. The Court disagreed:

The location exception is restricted to projects that “may impact on an environmental
resource of hazardous or critical concern where designated, precisely mapped, and officially
adopted pursuant to law by federal, state, or local agencies.” (Guidelines, § 15300.2, subd.
(a).) DCOP presented no evidence that the Park is a location “designated” as an
“environmental resource of hazardous or critical concern” by any federal, state or local
agency. The lack of such a designation defeats application of this exception.

Aptos Residents Assoc. v. County of Santa Cruz (February 27, 2018)—20
Cal.App.5t 1039

The County approved permits for 10 microcell antennae in the rural Day Valley area. The antennae
would provide Verizon wireless coverage. Each microcell consists of a two-foot by one-foot
antenna mounted on an extender pole, attached to an existing utility pole in the County’s right-of-
way or on private property, along with “related pole-mounted equipment.” The 10 antennae were
approved under separate permits, but at the same hearing. The County found the actions exempt
from CEQA under the Class 3 categorical exemption for small structures; finding that they would
be “relatively visually inconspicuous” and that none of the Guidelines Section 15300.2 exceptions
would apply.

Aptos Residents Association (ARA) sued, alleging that the antennae would be visually intrusive,
adversely affected a critically sensitive area (a Section 15300.2 exception), and result in a
cumulative effect (a Section 15300.2 exception) when considered in conjunction with the unrelated
replacement of AT&T power poles that had previously been approved in the area. The trial court
denied their petition and this appeal followed. On appeal, ARA further claimed that “unusual
circumstances” existed that disqualified use of categorical exemptions (also a Section 15300.2
exception).

The Court of Appeal affirmed the lower court. In an aside, the Court noted that:

The California Supreme Court decided in Berkeley Hillside that the standard of judicial
review for the unusual circumstances exception is bifurcated. The standard of judicial review
applicable to the cumulative impact and location exceptions is not as well settled. (See Hines
v. California Coastal Com. (2010) 186 Cal.App.4th 830, 855-856.) However, we conclude
that a similar standard of judicial review applies to all three exceptions.

ARA argued that the use of a categorical exemption was not acceptable because the County
improperly segmented the project into 10 separate permits. The Court found that the Class 3
exemption “is clearly not limited to a single small structure” and could be applied to multiple
related structures (citing Robinson v. City and County of San Francisco (2012) 208 Cal.App.4th
950). The fact that 10 applications were considered did not result in segmenting because “[t]he
nature of the paperwork required for approval of the project is immaterial. At all times, the County
considered the project to encompass all 10 microcell units and considered them as a group.”

With regard to the cumulative impact exception claim, the Court found that ARA had not submitted
substantial evidence to show that other projects would result in a cumulative impact. ARA’s claims
about what permits might be applied for in the future were speculative.
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Aptos Residents’ claim that the Day Valley is an “environmental resource of hazardous or
critical concern” because it is zoned for residential agricultural (RA) use, thereby precluding
use of an exemption per Section 15300.2 was unfounded:

Nowhere in this statement of purpose of the Residential Agricultural zoning district has the
County “designated” the Day Valley area as “an environmental resource of hazardous or
critical concern . . . .” The lack of such a designation is fatal to ARA’s claim that the project
falls within the location exception.

The Court dismissed the claim that the microcells would be visually intrusive:

In any case, [the County’s} staff report explicitly considered the visual impact of the project
and concluded that it would not significantly increase the visual impact of the utility poles. A
microcell that does not significantly increase the visual impact of a utility pole cannot be
considered to be at all “visually obtrusive . . . .” Since the visual impact of the utility poles
would not be significantly increased by the project, any visual impact of the project was
necessarily insignificant and could not require further environmental review under CEQA.

Finally, the Court dismissed the claim that unusual circumstances existed that precluded the use of
a categorical exemption:

Here, ARA failed to produce evidence that the circumstances of this project were unusual for
Class 3 exempt projects. “A party invoking the exception may establish an unusual
circumstance without evidence of an environmental effect, by showing that the project has
some feature that distinguishes it from others in the exempt class, such as its size or
location.” (Berkeley Hillside, supra, 60 Cal.4th at p. 1105.) The Class 3 exemption applies to
small structures, including “utility extensions.” While rural areas may not need as many
utility extensions as urban areas, ARA produced no evidence that it is unusual for small
structures to be used to provide utility extensions in a rural area. Nor did ARA show that it
was unusual for small structures to be used to provide utility extensions in an area that is
zoned Residential Agricultural. Areas that are used for residential and agricultural purposes
clearly need utilities, including cell coverage. It is not unusual that such services are provided
by small structures. Indeed, the aesthetic impact and environmental consequences are reduced
by the use of small structures rather than large structures to provide such utilities.

John Lawson Rock and Oil v. State Air Resources Board (January 31,
2018)—20 Cal.App.5th 77

In 2010, the California Air Resources Board (ARB) enacted the “Truck and Bus Regulation” that
requires vehicle fleets to meet strict standards for the reduction of diesel particulate and greenhouse
gas emissions. Vehicle owners are required to retrofit or upgrade existing vehicles to meet the
standard. In 2013, the ARB issued a “regulatory advisory” informing fleet owners that stricter
standards were expected to be adopted in 2014 and stating that they could take advantage of the
proposed regulatory modifications before they were enacted, and would not be subject to
enforcement actions or penalties if those modifications were not enacted. In 2014, the ARB adopted
the stricter regulatory standards.

ARB is not required to conform to standard CEQA requirements. Its rulemaking operates as a
certified regulatory program, and therefore no EIR or negative declaration was prepared for the
project. In effect, the staff report for the ARB’s adoption of the updated standards substitutes for a
CEQA document. The staff report concluded that the updated standards would not have a
significant effect on the environment. The ARB filed the notice of determination for adoption of the
standard 8 months after its approval.
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Lawson filed suit over the updated standard, alleging that ARB’s 2013 and 2014 approvals were
premature given that the CEQA analysis was not completed at the time; the baseline for analysis
should have been 2010 rather than existing 2013 conditions; and that, contrary to the claims of the
staff report, the update would result in potential increases in oxides of nitrogen and greenhouse
gases. Lawson also alleged inadequacy in the rulemaking process, but we will not discuss that in
any detail. The trial court held in favor of Lawson and the ARB appealed.

The Court of Appeal upheld the trial court as to the inadequacy of the staff report as a CEQA
equivalent document (albeit on narrower terms) and also found that the ARB had failed to follow
the required rulemaking process. The Court found that the 2013 regulatory advisory “is sufficient
conduct to constitute approval of those regulations under CEQA.” The Court concluded, on the
basis of the California Supreme Court’s Save Tara decision, that the ARB violated CEQA’s timing
requirement because the regulatory advisory effectively committed the ARB to the course of action.
Although the regulatory advisory “itself did not constitute a project,” the “core issue [is] whether
the agency has taken any steps foreclosing alternatives, including that of not going forward, or has
otherwise created bureaucratic or financial momentum sufficient to incentivize ignoring
environmental concerns.” The Court explained that with the regulatory advisory, the ARB “took
meaningful steps in support of the project” that foreclosed alternatives:

We conclude such conduct qualifies as approval of the modified regulations under CEQA.
While the Board had previously expressed an inclination to modify the regulations, its
advisory made clear that, at some level, changes were coming. It thus put substantial
momentum behind supporting the changes offered by staff, as written, even if it retained a
stated authority to modify those recommendations. This momentum was further buttressed by
an express and public confirmation that the regulations as currently drafted would not be
enforced. This expression of intent wholly precluded any potential “not going forward”
option, as even if the Board found a reason not to make changes it would have already
delayed implementation of the regulations as written by at least four months, thereby
ensuring that at least some reduction in environmental impact under the pending regulations
would not occur.

The Court found that the ARB had selected an appropriate baseline for its analysis. Normally, the
baseline is existing conditions at the time the environmental analysis begins. The Court concluded
that “the Board was within its jurisdiction to adopt a baseline calculation that measured the current
environment without further reducing figures based on regulations that should have taken effect
during the course of the analysis.” Based on the California Supreme Court’s decision in
Communities for a Better Environment v. South Coast Air Quality Management District (2010) 48
Cal.4th 310, the Court stated:

By adopting as a baseline the current environmental conditions, the Board did take into
account the applicable laws and regulations as they had affected the environment to that point
in time. Indeed, the initial report noted in Appendix F [of the staff report] the many ways the
Board updated its analysis to determine the most current environmental conditions. That the
Board properly exercised its discretion when not adjusting its baseline to include speculative
future reductions based on expected implementations under those laws and regulations does
not mean those laws and regulations were retroactively excluded from the Board’s baseline
analysis. We find no error in this methodology.

Lawson also claimed that the updated standards would have a significant effect on air quality
because they would increase emissions over the short term. The Court agreed. It found that the
ARB had ignored substantial evidence that emissions would increase. The substantial evidence
supported a fair argument that should have required consideration of whether a significant impact
existed and evaluation in “through the equivalent of an EIR.” The Court noted that:
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With respect to oxides of nitrogen, particulate matter, and greenhouse gases, respondents
point to specific data in the initial statement [of reasons] showing that each would increase
across California under the amended regulations when compared to the then-existing
regulations. Respondents further point to evidence the increases identified are significant on a
statewide basis and with respect to specific geographical areas.

In addition:

...the Board cannot simply rely on its settled baseline determination and factors of
significance in the face of substantial evidence the project might have a significant impact on
the environment. (Rominger, supra, 229 Cal.App.4th at p. 717.) While the Board could
reasonably rely on either the direct reduction in emissions or the ultimate compliance with
California’s air pollution reduction goals when conducting its initial study (see Center for
Biological Diversity, supra, 62 Cal.4th at p. 223), its reliance on these significance standards
did not alleviate it from its obligation to proceed further if respondents identified evidence in
the record suggesting the project may significantly impact the environment under different
standards.

Visalia Retail, LP v. City of Visalia (January 30, 2018)—20 Cal.App.5t 1

The City’s general plan update included a provision capping building size at 40,000 square feet
within the “Neighborhood Commercial” land use designation. Visalia Retail challenged the EIR
certified for the update, alleging that it should have analyzed the potential for “urban decay.”
Although this concern was raised during consideration of the general plan update, the City declined
to include an urban decay discussion in the EIR.

The trial court held in favor of the City; the Court of Appeal affirmed that judgment. Visalia Retail
submitted the report of a local commercial real estate agent that the cap would cause vacancies of
anchor grocery stores (which typically, but not always, require more than 40,000 square feet) and
shopping centers would be unsustainable as a result. The report conjectured that this would result in
either vacancies or stores with lesser return for the property owner. The report equated this with
urban decay.

The Court was not satisfied that the report had established a fair argument for urban decay. While
some grocery firms do require a store larger than 40,000 square feet, the report did not establish
that other grocers are unwilling to build a store under that cap. For example, WalMart, Trader
Joe’s, and Whole Foods have built stores of that size. The Court concluded:

In sum, the report does not provide the requisite basis for appellant’s challenge because (1) its
analysis of causation was speculative, and (2) the potential economic consequences it
identifies does not “mean that urban decay would result. Common sense alone tells us
nothing about the magnitude of th[e] effect....” (Joshua Tree, supra, 1 Cal.App.5th at p. 691,
original italics.) While the report suggest that some grocers would refuse to locate in Visalia
under LU-P-67, it fails to support the implication that such vacancies and lower quality
tenants would be so rampant as to cause urban decay. That omission is important, because
“even if a handful of properties were to remain permanently vacant, the result would not
necessarily be the kind of change to the physical environment that implicates CEQA.” (ibid)

Further:

It is not a project challenger’s responsibility to adduce substantial evidence proving that the
project will cause urban decay. But it is the project challenger’s responsibility to adduce
substantial evidence supporting a fair argument that the project may cause urban decay. (E.g.,
Joshua Tree, supra, 1 Cal.App.5th at pp. 690—-692; cf. Pub. Resources Code, § 21082.2.)
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Heron Bay Homeowners Assoc. v. City of San Leandro (January 12, 2018)—
19 Cal.App.5th 376

This case is about attorneys’ fees. The original conflict arose over the City’s approval of a zoning
variance allowing a 100-foot-tall wind turbine to generate energy for a wind turbine production
facility. The mitigated negative declaration adopted for the project by the City was invalidated by a
trial court. Heron Bay HOA, as the prevailing party, subsequently filed for an award of attorneys’
fees under Section 1021.5 of the Code of Civil Procedure. The trial court awarded the HOA a
portion of the attorneys’ fees, ordering that the City and the real party in interest pay that portion.
The remainder of the fees were Heron Bay’s responsibility. Its reasoning was that the HOA had “a
significant financial incentive [in the form of lost property value] to initiate the litigation,” thereby
justifying a reduction in the part of the HOA’s attorneys’ fees to be paid by the City and real party
in interest.

Attorneys’ fees are generally not awarded when there is a monetary benefit from bringing the
lawsuit. However, preserving property values was an indirect monetary benefit and its amount
could not be reasonably determined. Further, the HOA had real environmental concerns over the
project that it expressed in its comments.

The City and the real party in interest appealed the award of fees. The Court of Appeal upheld the
trial court’s decision. It concluded:

As in Citizens Against Rent Control and Keep Our Mountains Quiet, plaintiff Heron Bay
HOA and its members neither expected nor received any direct pecuniary benefit from their
litigation. Any benefit they received in the form of avoiding a loss in property values was at
least once removed from the results of the litigation, because the trial court’s ruling did not
guarantee San Leandro would refuse the requested variance or require Halus Power to make
changes to the project following adoption of an EIR, or that Halus Power would abandon the
project. The amount of any monetary advantage, therefore, was speculative. On these facts,
we reject the suggestion Heron Bay HOA and its members were cut off from the benefits of
section 1021.5 because they pursued litigation that “ ‘might someday help them . . . secure
their property interests.” ” (Keep Our Mountains Quiet, supra, 236 Cal.App.4th at p. 740,
quoting Citizens Against Rent Control, supra, 181 Cal.App.3d at pp. 230-231.)

City of Long Beach v. City of Los Angeles (January 12, 2018)—19 Cal.App.5t
465

Los Angeles approved a new railyard to be built by BNSF Railway Company about four miles from
the Port of Los Angeles. Trucks would transport containers from the Port to the railyard, which
would then distribute the containers over the transcontinental rail network. This railyard would take
the place of the existing Hobart yard that is located about 24 miles from the Port. Hobart’s share of
BNSF’s intermodal traffic from the Port would be reduced by 95 percent. Operations at the Hobart
yard would not otherwise be affected by the project; existing domestic cargo business would
remain.

Long Beach challenged Los Angeles’ EIR for the project, alleging an inadequate project
description; failure to consider indirect impacts from increased use of the Hobart yard by non-Port
traffic; inadequate analyses of air quality, greenhouse gases, noise, traffic, and cumulative impacts;
and inadequate mitigation measures. The trial court invalidated the EIR and the set aside the project
approval.

The Court of Appeal reversed in part. Following describes the published portion of the decision.
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The project description is accurate. It correctly states that the project will divert most of BNSF’s
Port-derived traffic from the Hobart yard and acknowledges that the volume of cargo at Hobart will
continue to grow from other sources.

The indirect effects resulting from freeing capacity at the Hobart yard were adequately addressed.
Although the project will free-up capacity at the Hobard yard, it will not increase demand at that
yard, and there is evidence that the Hobart yard will meet all projected growth until at least 2035.
As explained by the Court:

Domestic and transload cargo volumes are anticipated to increase in the future, but the freed-
up capacity at Hobart will not give rise to indirect environmental impacts for at least two
reasons. First, as shown by table 2.2 in the FEIR, cited in the master response, “domestic and
transload cargo volumes would increase whether or not SCIG is built, and . . . the increases
would be the same under either scenario. This is true because demand is independent of
capacity—the region’s economy would grow at a rate unrelated to capacity at Hobart. . . . [1]
Hobart will continue to accept transload and domestic cargo with or without SCIG.” The
Intermodal Rail Analysis, prepared by the harbor department, appendix G4 of the FEIR,
explains, “The market demand for pure domestic cargo and transload cargo is independent of
a project’s capacity. In the case of the SCIG project, the region’s economy drives the demand
for domestic and transload cargo which would grow at a rate unrelated to capacity at Hobart.
A facility’s capacity does not create growth in demand.”

The Court found the air quality analysis, which focused on particulates and NOx emissions, to be
incomplete. “In this case, a neighbor will have no idea how bad air quality will be, if the railyard is
constructed, at any point or for how long in the future.” The Court explained:

We agree with the trial court that crucial information has been omitted from the FEIR. Project
neighbors reading the FEIR would learn that for benchmark years, peak and average daily
emissions of PM10 will be lower under the project than under the no project alternative. The
composite analysis shows, however, that the concentration of PM10 in the area immediately
surrounding the project will in the worst case be three times greater under the project than
under the no project alternative. Moreover, from what can be gleaned from data spread
throughout the FEIR but never explicitly analyzed or discussed, the concentration of PM10
that currently exists over the lengthy stretch of highway over a mile away from the project
site will, under the project, be concentrated in the area immediately surrounding the project,
which includes both homes and schools. Thus, it is particularly important to understand, and
the FEIR does not disclose or estimate, how frequently and for what length of time the level
of particulate air pollution in the area surrounding the proposed rail yard will exceed the
standard of significance. The composite analysis does not disclose the frequency of occasions
or the estimated length of time during which ambient pollutants will remain at heightened
levels—whether the worst case will be the situation for only a day or for as long as the
railyard is in operation. Will air quality improve over time or remain fairly constant? Without
such an understanding, the public and decision-makers cannot fairly consider alternatives or
mitigation measures or intelligently balance competing considerations before adopting a
statement of overriding considerations. (See CEQA Guidelines, § 15093.)

The Court found that one portion of the cumulative air quality impact analyses was sufficient, while
the other was not. The EIR sufficiently supported the disclosure that the cumulative cancer risk
from airborne sources would be less than significant. However, the EIR’s cumulative air quality
analysis examined 170 sources, including the Union Pacific RR’s existing transfer facility (ICTF)
that is located adjacent to the project. The Court found the analysis of air quality to be inadequate.
“We agree with the trial court that the analysis identifies the potential cumulative impacts of the
ICTF expansion project ‘in such general terms that the ‘big picture’—two large railyard expansions
located next to one [another]—is missing from the analysis’ and that ‘when the combined analysis



Association of Environmental Professionals 2019 Summary

was removed from the DEIR, so too was the acknowledgment that the ICTF expansion project was
not just another land use project in the area.’”

The Court found the EIR’s analyses of GHG emissions to be adequate. The EIR included
supporting evidence for the conclusion that the new railyard would have a significant impact
because its operational emissions would exceed CEQA baseline levels when the project reaches full
capacity in 2035. The EIR correctly states that the project is consistent with state and local policies
for GHG emissions. In particular, by shortening the truck trips from the Port to the railyard from 24
miles to 4 miles, the project would result in a more efficient use of fossil fuels. The Court explained
that a qualitative approach to assessing consistency with the ARB Scoping Plan was sufficient here:

In the present case, the harbor department did not purport to measure “consistency” with a
specific quantitative reduction goal [as was disapproved in the Newhall Ranch decision]. The
harbor department separated its quantitative analysis [of project emissions] from its
qualitative analysis [of policy consistency], informing the reader that emissions will exceed
baseline levels, resulting in a significant impact, but that the project is consistent with state
and local plans and policies that encourage adoption of more efficient use of fossil fuels to
move goods. This analysis is particularly apt in this instance where the no project alternative
also results in significant impacts and is not consistent with conservation goals. Accordingly,
there is no inadequacy in the FEIR’s analysis of GHG emissions.

Clews Land and Livestock v. City of San Diego (January 8, 2018)—
Cal.App.5th

The City approved a small private secondary school on a site adjoining Clews Horse Ranch. The
school included a 5,340-square-foot building divided into three classrooms on an approximately
one-acre site. The school would have a maximum enrollment of 75 students, with 18 staff
members. Access to the school would be from Clews Ranch Road, an existing private driveway. To
reduce traffic on this road, the proposal included using a shuttle bus service to transport students to
the school from the public parking lot at the intersection of Clews Ranch Road and Carmel Country
Road. The City hearing officer based their approval on a mitigated negative declaration that
addressed various issues including: historic resources, fire hazard and safety, traffic safety, noise,
recreation, and plan compatibility. The City also relied on special studies of cultural resources, fire
safety, traffic, and noise.

Clews appealed approval of the school to the City Planning Commission, but did not appeal the
hearing officer’s CEQA determination. After several hearings, the Commission upheld the hearing
officer’s decision, but took no action on the CEQA determination because the appeal did not
request its consideration. Clews then appealed to the City Council. The Council found that the
Commission’s decision was not subject to appeal under the City’s municipal code and declined to
act on the CEQA determination because the issue had not been raised in the appeal to the
Commission. Clews then filed an appeal with the Coastal Commission, but the Coastal
Commission found that no substantial issue had been raised and declined to take the appeal under
consideration.

Clews sued, alleging that the MND was inadequate and that the project violated City planning
regulations. The trial court held in favor of the City, finding that Clews had failed to exhaust their
administration remedies with regard to the validity of the CEQA document. The Court of Appeal
agreed, and similarly held for the City.

The Court carefully examined the City’s appeal process and the opportunities afforded to Clews to
challenge the MND. It concluded that the process met all statutory requirements. In the Court’s
words:
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...we conclude CLL's [Clews Land and Livestock’s] challenge to the MND is barred because
it did not exhaust its administrative remedies in proceedings before the City. In doing so, we
reject CLL's argument that the City's process for administrative appeals—at least as
implicated by this project—violates the California Environmental Quality Act (CEQA; Pub.
Resources Code, § 21000 et seq.) by improperly splitting the adoption of an environmental
document (e.g., the MND) from the project approvals. We further conclude CLL's challenge
to the MND fails on its merits, even assuming CLL had exhausted its administrative
remedies. Finally, we conclude the City complied with all applicable requirements of the
SDMC [San Diego Municipal Code] regarding historical resources and the City's approval of
the project does not conflict with the [site’s] open space designation because the project will
be located on already-developed land.
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SUMMARY OF KEY 2018 CEQA LEGISLATION
By Terry Rivasplata of ICF

All statutory references are to the Public Resources Code (PRC), unless otherwise noted. For
current information on California legislation, go to: http://www.leginfo.ca.gov/bilinfo.html and
search by the number of the bill.

AB 734 (Bonta) — Chapter 959, Statutes of 2018

This bill adds PRC Section 21168.6.7, establishing a streamlined litigation process for the EIR
relating to the “Oakland Sports and Mixed-Use Project” consisting of a sports center and mixed-use
project located at the Howard Terminal site in the City of Oakland, from demolition and site
preparation through operation. The project consists of a new ballpark for the Oakland Athletics and
adjacent residential, retail, commercial, cultural, entertainment, or recreational uses developed by
the Athletics, as well as public spaces and infrastructure to serve the project. The development
would have to meet LEED Gold standards for sustainability, reduce traffic by 20 percent in
comparison to similar facilities, and both have no net GHG emissions and substantially reduce
greenhouse gas emissions in the surrounding community. The project also would be subject to a
comprehensive package of community benefits approved by the Port of Oakland or City Council of
the City of Oakland.

The Governor may certify the applicability of this section when assured that the high quality jobs
created will be paid prevailing wages and the applicant will cover all litigation costs. Judicial
Council would be directed to adopt a rule of court to establish procedures applicable to actions or
proceedings brought to attack, review, set aside, void, or annul the certification or adoption of the
CEQA document for the Oakland Sports and Mixed-Use Project or the granting of any project
approvals “that require the actions or proceedings, including any potential appeals therefrom, be
resolved, to the extent feasible, within 270 days of the filing of the certified record of proceedings
with the court.”

As with prior streamlining bills for sports arenas, the administrative record must be front-loaded
and the lead agency is required to post documents and public comments on its website during the
CEQA process. It also requires a public workshop and separate meeting to accept public comments
on the project. A commenter would have the option to request non-binding arbitration prior to any
litigation, and this bill sets out the rules for such arbitration.

AB 987 (Kamlager-Dove) - Chapter 961, Statutes of 2018

This bill adds PRC Section 21168.6.8, establishing a streamlined litigation process for CEQA
documents relating to a new state-of-the-art multipurpose basketball arena/event center and
surrounding infill development in the City of Inglewood. The development would have to meet
LEED Gold standards for sustainability, include a transportation demand management program to
substantially decrease vehicle trips (as specified in the legislation), and result in no net increase in
greenhouse gas emissions (including measures specified in the legislation).

The bill would require Judicial Council to establish a streamlined litigation process, including a
requirement that the lead agency prepare the administrative record concurrent to the environmental
analysis. The bill would also limit challenge on the basis of greenhouse gas emissions analysis
when the analytical methodology meets certain requirements.
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AB 1804 (Berman) — Chapter 670, Statutes of 2018

This bill adds PRC Section 21159.25, establishing a new statutory exemption for multi-family
residential or multi-family mixed-use housing projects with at least six residential units occurring
in an unincorporated area of a county, consistent with local zoning and general plan designations,
on a project site of no more than 5 acres substantially surrounded by qualified urban uses.
Additional qualifiers include:

e The project site has no value as habitat for endangered, rare, or threatened species.

e  Approval of the project would not result in any significant effects relating to transportation,
noise, air quality, greenhouse gas emissions, or water quality.

e  The site can be adequately served by all required utilities and public services.

e  The project is located on a site that is a legal parcel or parcels wholly within the boundaries of
an urbanized area or urban cluster, as designated by the United States Census Bureau.

e  The cumulative impact of successive projects of the same type in the same place, over time
will not be significant.

e There is not a reasonable possibility that the project will have a significant effect on the
environment due to unusual circumstances.

e  The project will not result in damage to scenic resources, including, but not limited to, trees,
historic buildings, rock outcroppings, or similar resources, within a highway officially
designated as a state scenic highway.

e  The project is not located on a site which is included on any list compiled pursuant to Section
65962.5 of the Government Code.

e  The project will not cause a substantial adverse change in the significance of a historical
resource.

AB 2341 (Mathis) — Chapter 298, Statutes of 2018

This bill adds PRC 21081.3, providing that a lead agency is not required to evaluate the aesthetic
effects of a project consisting of the refurbishment, conversion, repurposing, or replacement of an
existing building that meets all of the following requirements:

e  The building is abandoned, dilapidated, or has been vacant for more than 1 year.

e  The building site is immediately adjacent to parcels that are developed with qualified urban
uses, or at least 75 percent of the perimeter of the site adjoins parcels that are developed with
qualified urban uses and the remaining 25 percent of the site adjoins parcels that have
previously been developed for qualified urban uses.

e  The project includes the construction of housing.

e Any new structure does not substantially exceed the height of the existing structure.

e  The project does not create a new source of substantial light or glare.

“Dilapidated” means decayed, deteriorated, or fallen into such disrepair through neglect or misuse
S0 as to require substantial repair for safe and proper use.

This exception does not apply to:

e A project with potentially significant aesthetic effects on an official state scenic highway
established pursuant to Article 2.5 (commencing with Section 260) of Chapter 2 of Division 1
of the Streets and Highways Code, or

e A project with potentially significant aesthetic effects on historical or cultural resources.

This statute sunsets January 1, 2024 unless extended by the Legislature before that date.

Ivi



Association of Environmental Professionals 2019 Summary

AB 2782 (Friedman) — Chapter 193, Statutes of 2018

This bill adds PRC Section 21082.4, stating: “In describing and evaluating a project in an
environmental review document prepared pursuant to this division, the lead agency may consider
specific economic, legal, social, technological, or other benefits, including regionwide or statewide
environmental benefits, of a proposed project and the negative impacts of denying the project. Any
benefits or negative impacts considered pursuant to this section shall be based on substantial
evidence in light of the whole record.”

SB 765 (Weiner) - Chapter 840, Statutes of 2018

This bill expands the streamlining process under Government Code Section 65913.4 for a
multifamily housing development that contains two or more residential units to include
subdivisions facilitating such development that meet all objective standards in the local code. A
subdivision meeting this requirement would be statutorily exempt from CEQA.

This bill provides that CEQA does not apply to actions taken by a state agency or a city, county, or
city and county, to lease, convey, or encumber land owned by a city, county, or city and county, or
to facilitate the lease, conveyance, or encumbrance of land owned by the local government for, or
to provide financial assistance to, a homeless shelter constructed or allowed under Government
Code Section 8698.4.

CEQA would not apply to actions taken by a state agency or local government to lease, convey, or
encumber land owned by the local government or to facilitate the lease, conveyance, or
encumbrance of land owned by the local government, or to provide financial assistance to a
development that receives streamlined approval pursuant to Government Code Section 65913.4 that
is to be used for housing for persons and families of very low, low, or moderate income, as defined
in Section 50093 of the Health and Safety Code.

SB 1260 (Jackson) - Chapter 624, Statutes of 2018

SB 1260 establishes additional requirements for local general plans and subdivisions relative to
regulating new development in very hazardous fire areas and the review of safety elements,
regulatory standards, and subdivision maps by the State Board of Forestry and Fire Protection. This
bill provides that the Board of Forestry and Fire Protection’s Vegetation Treatment Program
Programmatic EIR, when certified, will serve as the programmatic environmental document for
prescribed fires initiated by a third party authorized by CalFire.

Ivii
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Summary

Changes made to CEQA in 2018

Section Effect Bill Chapter Effective
21168.6.7 Add AB 734 959 December 28, 2018
21168.6.8 Add and repeal AB 987 961 December 28, 2018
21159.25 Add and repeal AB 1804 670 December 28, 2018
21081.3 Add and repeal AB 2341 298 December 28, 2018
21082.4 Add AB 2782 193 December 28, 2018
65913.4 Amend SB 765 840 December 28, 2018
4483 Add SB 1260 624 December 28, 2018
Changes made to CEQA Guidelines in 2018
Section Description Effective
15004 Clarifies that entering into preliminary project | December 28, 2018
acquisition agreement, the lead agency shall
not commit to the project
15051 Clarifies that the agency that acts first will December 28, 2018
normally be the lead agency
15061 Renames “general rule” exemption the December 28, 2018
“common sense exemption”
15062 Provides that NOE shall identify the person December 28, 2018
undertaking the exempt activity
15063 Clarifies who may prepare an Initial Study December 28, 2018
15064 Agency should explain how compliance with | December 28, 2018
threshold would reduce impacts
15064.4 Clarifies that GHG emissions are cumulative | December 28, 2018
and recognizes the Newhall Ranch decision
15064.7 Allows consistency with environmental December 28, 2018
standards to be used to determine impact
significance
15072 Clarifies that public notice of availability of an | December 28, 2018
IS/IMND must identify the location of
availability of documents incorporated by
reference
15075 Adds that NOD (for IS/MND) shall identify December 28, 2018
the person undertaking the activity being
approved
15082 Clarifies that NOP is to be filed with OPR December 28, 2018

and the County Clerk
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Summary

Changes made to CEQA Guidelines in 2018

Section

Description

Effective

15086

15087

15088

15094

15107

15125

15126.2

15126.4
15152

15155

15168

15182

15222

Adds that the lead agency should consult
with public transit agencies with facilities
within one-half mile of the proposed project
when preparing a DEIR

Clarifies that public notice of availability of an
EIR must identify the location of availability
of documents incorporated by reference, and
specifies that notice of DEIR availability shall
state the manner in which the lead agency
will receive comments

Codifies good practice and case law on level
of detail in response to comments

Adds that NOD (for EIR) shall identify the
person undertaking the activity being
approved

Provides that 180-day time limit for
completing ND/MND can be extended once
for no more than 90 days

Reflects case law regarding the use of future
baseline

Recognizes the need to consider Appendix F
Energy Conservation when analyzing project
impacts (for EIRs)

Codifies case law on deterred mitigation

Clarifies that this section only generally
governs tiering and that it is up to the lead
agency as to which of multiple streamlining
methods to apply

Codifies existing law regarding water supply
analysis

Encourages use of Program EIRs by further
defining what later projects fall within the
scope

Expands exemption for projects pursuant to
Specific Plan to include residential,
commercial, and mixed use projects that are
proximate to transit

Provides that lead agency may enter into
Memorandum of Understanding with federal
agency

December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018
December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018

December 28, 2018

lix
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Summary

Changes made to CEQA Guidelines in 2018

Section Description Effective

15269 Provides that long-term projects undertaken December 28, 2018
for prevention or mitigation purposes may
qualify as emergency projects that are
exempt from CEQA

15301 Clarifies use of Class 1 Exemption December 28, 2018

15357 Clarifies definition of discretionary project December 28, 2018

15370 Expands the definition of compensation as December 28, 2018
mitigation

Appendix C Minor revisions and updates to Notice of December 28, 2018
Completion

Appendix G Various revisions and additions to December 28, 2018
Environmental Checklist Form

Appendix M Corrections December 28, 2018

Appendix N Added question to Infill Environmental December 28, 2018

15064.3 (New)

15234 (New)

Checklist regarding consultation with
California Native America Tribes

Codifies switch from Level of Service to
Vehicle Miles Traveled as metric for
transportation impact analysis

Summarizes the remedies that a court may
impose in CEQA litigation and describes
when the court may allow actions that are
severable to proceed

December 28, 2018

December 28, 2018




CALIFORNIA ENVIRONMENTAL QUALITY ACT
CALIFORNIA PuBLIC RESOURCES CODE
DiviSION 13. ENVIRONMENTAL QUALITY

STATUTE, AS AMENDED IN 2018
[The 2018 revisions are shown as follows: new additions are underlined and deletions are indicated
by strikeout. |

Chapter 1: Policy
§ 21000. LEGISLATIVE INTENT

The Legislature finds and declares as follows:

The maintenance of a quality environment for the people of this state now and in the future is a
matter of statewide concern.

It is necessary to provide a high-quality environment that at all times is healthful and pleasing
to the senses and intellect of man.

There is a need to understand the relationship between the maintenance of high-quality
ecological systems and the general welfare of the people of the state, including their enjoyment
of the natural resources of the state.

The capacity of the environment is limited, and it is the intent of the Legislature that the
government of the state take immediate steps to identify any critical thresholds for the health
and safety of the people of the state and take all coordinated actions necessary to prevent such
thresholds being reached.

Every citizen has a responsibility to contribute to the preservation and enhancement of the
environment.

The interrelationship of policies and practices in the management of natural resources and
waste disposal requires systematic and concerted efforts by public and private interests to
enhance environmental quality and to control environmental pollution.

It is the intent of the Legislature that all agencies of the state government which regulate
activities of private individuals, corporations, and public agencies which are found to affect the
quality of the environment, shall regulate such activities so that major consideration is given to
preventing environmental damage, while providing a decent home and satisfying living
environment for every Californian.

§21001. ADDITIONAL LEGISLATIVE INTENT
The Legislature further finds and declares that it is the policy of the state to:

(a)

(b)

Develop and maintain a high-quality environment now and in the future, and take all action
necessary to protect, rehabilitate, and enhance the environmental quality of the state.
Take all action necessary to provide the people of this state with clean air and water, enjoyment

of aesthetic, natural, scenic, and historic environmental qualities, and freedom from excessive
noise.

Prevent the elimination of fish or wildlife species due to man’s activities, insure that fish and
wildlife populations do not drop below self-perpetuating levels, and preserve for future
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generations representations of all plant and animal communities and examples of the major
periods of California history.

(d) Ensure that the long-term protection of the environment, consistent with the provision of a
decent home and suitable living environment for every Californian, shall be the guiding
criterion in public decisions.

(¢) Create and maintain conditions under which man and nature can exist in productive harmony to
fulfill the social and economic requirements of present and future generations.

() Require governmental agencies at all levels to develop standards and procedures necessary to
protect environmental quality.

(9 Require governmental agencies at all levels to consider qualitative factors as well as economic
and technical factors and long-term benefits and costs, in addition to short-term benefits and
costs and to consider alternatives to proposed actions affecting the environment.

§21001.1. REVIEW OF PUBLIC AGENCY PROJECTS

The Legislature further finds and declares that it is the policy of the state that projects to be carried
out by public agencies be subject to the same level of review and consideration under this division
as that of private projects required to be approved by public agencies.

§21002. APPROVAL OF PROJECTS; FEASIBLE ALTERNATIVE OR MITIGATION MEASURES

The Legislature finds and declares that it is the policy of the state that public agencies should not
approve projects as proposed if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen the significant environmental effects of such projects,
and that the procedures required by this division are intended to assist public agencies in
systematically identifying both the significant effects of proposed projects and the feasible
alternatives or feasible mitigation measures which will avoid or substantially lessen such significant
effects. The Legislature further finds and declares that in the event specific economic, social, or
other conditions make infeasible such project alternatives or such mitigation measures, individual
projects may be approved in spite of one or more significant effects thereof.

§21002.1. USE OF ENVIRONMENTAL IMPACT REPORTS; POLICY

In order to achieve the objectives set forth in Section 21002, the Legislature hereby finds and
declares that the following policy shall apply to the use of environmental impact reports prepared
pursuant to this division:

(@ The purpose of an environmental impact report is to identify the significant effects on the
environment of a project, to identify alternatives to the project, and to indicate the manner in
which those significant effects can be mitigated or avoided.

() Each public agency shall mitigate or avoid the significant effects on the environment of
projects that it carries out or approves whenever it is feasible to do so.

() If economic, social, or other conditions make it infeasible to mitigate one or more significant
effects on the environment of a project, the project may nonetheless be carried out or approved
at the discretion of a public agency if the project is otherwise permissible under applicable laws
and regulations.

@ In applying the policies of subdivisions (b) and (c) to individual projects, the responsibility of the
lead agency shall differ from that of a responsible agency. The lead agency shall be responsible
for considering the effects, both individual and collective, of all activities involved in a project.
A responsible agency shall be responsible for considering only the effects of those activities
involved in a project which it is required by law to carry out or approve. This subdivision
applies only to decisions by a public agency to carry out or approve a project and does not
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otherwise affect the scope of the comments that the public agency may wish to make pursuant
to Section 21104 or 21153.

To provide more meaningful public disclosure, reduce the time and cost required to prepare an
environmental impact report, and focus on potentially significant effects on the environment of
a proposed project, lead agencies shall, in accordance with Section 21100, focus the discussion
in the environmental impact report on those potential effects on the environment of a proposed
project which the lead agency has determined are or may be significant. Lead agencies may
limit discussion on other effects to a brief explanation as to why those effects are not
potentially significant.

§ 21003. PLANNING AND ENVIRONMENTAL REVIEW PROCEDURES; DOCUMENTS;
REPORTS; DATA BASE; ADMINISTRATION OF PROCESS

The Legislature further finds and declares that it is the policy of the state that:

@)

Local agencies integrate the requirements of this division with planning and environmental
review procedures otherwise required by law or by local practice so that all those procedures, to
the maximum feasible extent, run concurrently, rather than consecutively.

Documents prepared pursuant to this division be organized and written in a manner that will be
meaningful and useful to decision makers and to the public.

Environmental impact reports omit unnecessary descriptions of projects and emphasize feasible
mitigation measures and feasible alternatives to projects.

Information developed in individual environmental impact reports be incorporated into a data
base which can be used to reduce delay and duplication in preparation of subsequent
environmental impact reports.

Information developed in environmental impact reports and negative declarations be
incorporated into a data base which may be used to make subsequent or supplemental
environmental determinations.

All persons and public agencies involved in the environmental review process be responsible
for carrying out the process in the most efficient, expeditious manner in order to conserve the
available financial, governmental, physical, and social resources with the objective that those
resources may be better applied toward the mitigation of actual significant effects on the
environment.

§ 21003.1. ENVIRONMENTAL EFFECTS OF PROJECTS; COMMENTS FROM PUBLIC AND
PUBLIC AGENCIES TO LEAD AGENCIES; AVAILABILITY OF INFORMATION

The Legislature further finds and declares it is the policy of the state that:

@)

(b)

Comments from the public and public agencies on the environmental effects of a project shall
be made to lead agencies as soon as possible in the review of environmental documents,
including, but not limited to, draft environmental impact reports and negative declarations, in
order to allow the lead agencies to identify, at the earliest possible time in the environmental
review process, potential significant effects of a project, alternatives, and mitigation measures
which would substantially reduce the effects.

Information relevant to the significant effects of a project, alternatives, and mitigation measures
which substantially reduce the effects shall be made available as soon as possible by lead
agencies, other public agencies, and interested persons and organizations.

Nothing in subdivisions (a) or (b) reduces or otherwise limits public review or comment periods
currently prescribed either by statute or in guidelines prepared and adopted pursuant to Section
21083 for environmental documents, including, but not limited to, draft environmental impact
reports and negative declarations.
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§ 21004. MITIGATING OR AVOIDING A SIGNIFICANT EFFECT; POWERS OF PUBLIC
AGENCY

In mitigating or avoiding a significant effect of a project on the environment, a public agency may
exercise only those express or implied powers provided by law other than this division. However, a
public agency may use discretionary powers provided by such other law for the purpose of
mitigating or avoiding a significant effect on the environment subject to the express or implied
constraints or limitations that may be provided by law.

§ 21005. INFORMATION DISCLOSURE PROVISIONS; NONCOMPLIANCE; PRESUMPTION;
FINDINGS

(@ The Legislature finds and declares that it is the policy of the state that noncompliance with the
information disclosure provisions of this division which precludes relevant information from
being presented to the public agency, or noncompliance with substantive requirements of this
division, may constitute a prejudicial abuse of discretion within the meaning of Sections 21168
and 21168.5, regardless of whether a different outcome would have resulted if the public
agency had complied with those provisions.

() It is the intent of the Legislature that, in undertaking judicial review pursuant to Sections 21168
and 21168.5, courts shall continue to follow the established principle that there is no
presumption that error is prejudicial.

() It is further the intent of the Legislature that any court, which finds, or, in the process of
reviewing a previous court finding, finds, that a public agency has taken an action without
compliance with this division, shall specifically address each of the alleged grounds for
noncompliance.

§ 21006. ISSUANCE OF PERMITS, LICENSES, CERTIFICATES OR OTHER ENTITLEMENTS;
WAIVERS OF SOVEREIGN

The Legislature finds and declares that this division is an integral part of any public agency’s
decisionmaking process, including, but not limited to, the issuance of permits, licenses, certificates,
or other entitlements required for activities undertaken pursuant to federal statutes containing
specific waivers of sovereign immunity.

Chapter 2: Short Title
§ 21050. CITATION

This division shall be known and may be cited as the California Environmental Quality Act.

Chapter 2.5: Definitions
§ 21060. APPLICATION OF DEFINITIONS

Unless the context otherwise requires, the definitions in this chapter govern the construction of this
division.
§ 21060.1. AGRICULTURAL LAND

(@ “Agricultural land” means prime farmland, farmland of statewide importance, or unique
farmland, as defined by the United States Department of Agriculture land inventory and
monitoring criteria, as modified for California.

() In those areas of the state where lands have not been surveyed for the classifications specified
in subdivision (a), “agricultural land“ means land that meets the requirements of “prime
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agricultural land” as defined in paragraph (1), (2), (3), or (4) of subdivision (c) of Section 51201 of
the Government Code.

§ 21060.3. EMERGENCY

“Emergency” means a sudden, unexpected occurrence, involving a clear and imminent danger,
demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or
essential public services. “Emergency” includes such occurrences as fire, flood, earthquake, or
other soil or geologic movements, as well as such occurrences as riot, accident, or sabotage.

§21060.5. ENVIRONMENT

“Environment” means the physical conditions that exist within the area which will be affected by a
proposed project, including land, air, water, minerals, flora, fauna, noise, or objects of historic or
aesthetic significance.

§21061. ENVIRONMENTAL IMPACT REPORT

“Environmental impact report” means a detailed statement setting forth the matters specified in
Sections 21100 and 21100.1; provided that information or data which is relevant to such a
statement and is a matter of public record or is generally available to the public need not be
repeated in its entirety in such statement, but may be specifically cited as the source for conclusions
stated therein; and provided further that such information or data shall be briefly described, that its
relationship to the environmental impact report shall be indicated, and that the source thereof shall
be reasonably available for inspection at a public place or public building. An environmental
impact report also includes any comments which are obtained pursuant to Section 21104 or 21153,
or which are required to be obtained pursuant to this division.

An environmental impact report is an informational document which, when its preparation is
required by this division, shall be considered by every public agency prior to its approval or
disapproval of a project. The purpose of an environmental impact report is to provide public
agencies and the public in general with detailed information about the effect which a proposed
project is likely to have on the environment; to list ways in which the significant effects of such a
project might be minimized; and to indicate alternatives to such a project.

In order to facilitate the use of environmental impact reports, public agencies shall require that such
reports contain an index or table of contents and a summary. Failure to include such index, table of
contents, or summary shall not constitute a cause of action pursuant to Section 21167.

§21061.1. FEASIBLE

“Feasible” means capable of being accomplished in a successful manner within a reasonable period
of time, taking into account economic, environmental, social, and technological factors.

§21061.2. LAND EVALUATION AND SITE ASSESSMENT

“Land evaluation and site assessment” means a decision-making methodology for assessing the
potential environmental impact of state and local projects on agricultural land.

§21061.3. INFILL SITE

“Infill site” means a site in an urbanized area that meets either of the following criteria:

(@ The site has not been previously developed for urban uses and both of the following apply:

(1) The site is immediately adjacent to parcels that are developed with qualified urban uses, or
at least 75 percent of the perimeter of the site adjoins parcels that are developed with
qualified urban uses and the remaining 25 percent of the site adjoins parcels that have
previously been developed for qualified urban uses.
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2 No parcel within the site has been created within the past 10 years unless the parcel was
created as a result of the plan of a redevelopment agency.

() The site has been previously developed for qualified urban uses.

§21062. LOCAL AGENCY

“Local agency” means any public agency other than a state agency, board, or commission. For
purposes of this division a redevelopment agency and a local agency formation commission are
local agencies, and neither is a state agency, board, or commission.

§ 21063. PUBLIC AGENCY

“Public agency” includes any state agency, board, or commission, any county, city and county, city,
regional agency, public district, redevelopment agency, or other political subdivision.

§ 21064. NEGATIVE DECLARATION

“Negative declaration” means a written statement briefly describing the reasons that a proposed
project will not have a significant effect on the environment and does not require the preparation of
an environmental impact report.

§21064.3. MAJOR TRANSIT STOP

“Major transit stop” means a site containing an existing rail transit station, a ferry terminal served
by either a bus or rail transit service, or the intersection of two or more major bus routes with a
frequency of service interval of 15 minutes or less during the morning and afternoon peak commute
periods.

§21064.5. MITIGATED NEGATIVE DECLARATION

“Mitigated negative declaration® means a negative declaration prepared for a project when the
initial study has identified potentially significant effects on the environment, but (1) revisions in the
project plans or proposals made by, or agreed to by, the applicant before the proposed negative
declaration and initial study are released for public review would avoid the effects or mitigate the
effects to a point where clearly no significant effect on the environment would occur, and (2) there is
no substantial evidence in light of the whole record before the public agency that the project, as
revised, may have a significant effect on the environment.

§ 21065. PROJECT

“Project” means an activity which may cause either a direct physical change in the environment, or
a reasonably foreseeable indirect physical change in the environment, and which is any of the
following:

(@ An activity directly undertaken by any public agency.

() An activity undertaken by a person which is supported, in whole or in part, through contracts,
grants, subsidies, loans, or other forms of assistance from one or more public agencies.

() An activity that involves the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.

§ 21065.3. PROJECT-SPECIFIC EFFECT

“Project-specific effect” means all the direct or indirect environmental effects of a project other

than cumulative effects and growth-inducing effects.

§ 21065.5. GEOTHERMAL EXPLORATORY PROJECT

“Geothermal exploratory project” means a project as defined in Section 21065 composed of not
more than six wells and associated drilling and testing equipment, whose chief and original purpose
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is to evaluate the presence and characteristics of geothermal resources prior to commencement of a
geothermal field development project as defined in Section 65928.5 of the Government Code.
Wells included within a geothermal exploratory project must be located at least one-half mile from
geothermal development wells which are capable of producing geothermal resources in commercial
quantities.

§21066. PERSON

“Person” includes any person, firm, association, organization, partnership, business, trust,
corporation, limited liability company, company, district, county, city and county, city, town, the
state, and any of the agencies and political subdivisions of those entities, and, to the extent
permitted by federal law, the United States, or any of its agencies or political subdivisions.

§ 21067. LEAD AGENCY

“Lead agency” means the public agency which has the principal responsibility for carrying out or
approving a project which may have a significant effect upon the environment.

§ 21068. SIGNIFICANT EFFECT ON THE ENVIRONMENT

“Significant effect on the environment” means a substantial, or potentially substantial, adverse
change in the environment.

§21068.5. TIERING OR TIER

“Tiering” or “tier” means the coverage of general matters and environmental effects in an
environmental impact report prepared for a policy, plan, program or ordinance followed by
narrower or site-specific environmental impact reports which incorporate by reference the
discussion in any prior environmental impact report and which concentrate on the environmental
effects which (a) are capable of being mitigated, or (b) were not analyzed as significant effects on the
environment in the prior environmental impact report.
8§ 21069. RESPONSIBLE AGENCY
“Responsible agency” means a public agency, other than the lead agency, which has responsibility
for carrying out or approving a project.
§ 21070. TRUSTEE AGENCY
“Trustee agency” means a state agency that has jurisdiction by law over natural resources affected
by a project, that are held in trust for the people of the State of California.
§ 21071. URBANIZED AREA; DEFINITION
“Urbanized area” means either of the following:
(@ An incorporated city that meets either of the following criteria:

(1) Has a population of at least 100,000 persons.

20 Has a population of less than 100,000 persons if the population of that city and not more
than two contiguous incorporated cities combined equals at least 100,000 persons.

() An unincorporated area that satisfies the criteria in both paragraph (1) and (2) of the following
criteria:

@) Is either of the following:

(A) Completely surrounded by one or more incorporated cities, and both of the following
criteria are met:

() The population of the unincorporated area and the population of the surrounding
incorporated city or cities equals not less than 100,000 persons.
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@

(i) The population density of the unincorporated area at least equals the population
density of the surrounding city or cities.

®) Located within an urban growth boundary and has an existing residential population of
at least 5,000 persons per square mile. For purposes of this subparagraph, an “urban
growth boundary” means a provision of a locally adopted general plan that allows
urban uses on one side of the boundary and prohibits urban uses on the other side.

The board of supervisors with jurisdiction over the unincorporated area has previously
taken both of the following actions:

(A) Issued a finding that the general plan, zoning ordinance, and related policies and
programs applicable to the unincorporated area are consistent with principles that
encourage compact development in a manner that does both of the following:

() Promotes efficient transportation systems, economic growth, affordable housing,
energy efficiency, and an appropriate balance of jobs and housing.
(i) Protects the environment, open space, and agricultural areas.
®) Submitted a draft finding to the Office of Planning and Research at least 30 days prior

to issuing a final finding, and allowed the office 30 days to submit comments on the
draft findings to the board of supervisors.

§21072. QUALIFIED URBAN USE; DEFINITION

“Qualified urban use” means any residential, commercial, public institutional, transit or
transportation passenger facility, or retail use, or any combination of those uses.

§21073.

“California Native American tribe” means a Native American tribe located in California that is on
the contact list maintained by the Native American Heritage Commission for the purposes of
Chapter 905 of the Statutes of 2004.

§21074.

(@ “Tribal cultural resources” are either of the following:

@

Sites, features, places, cultural landscapes, sacred places, and objects with cultural value to
a California Native American tribe that are either of the following:

(A) Included or determined to be eligible for inclusion in the California Register of
Historical Resources.

®) Included in a local register of historical resources as defined in subdivision (k) of
Section 5020.1.

A resource determined by the lead agency, in its discretion and supported by substantial
evidence, to be significant pursuant to criteria set forth in subdivision (c) of Section 5024.1.
In applying the criteria set forth in subdivision (c) of Section 5024.1 for the purposes of this
paragraph, the lead agency shall consider the significance of the resource to a California
Native American tribe.

A cultural landscape that meets the criteria of subdivision (a) is a tribal cultural resource to the
extent that the landscape is geographically defined in terms of the size and scope of the
landscape.

A historical resource described in Section 21084.1, a unique archaeological resource as defined
in subdivision (g) of Section 21083.2, or a “nonunique archaeological resource” as defined in
subdivision (h) of Section 21083.2 may also be a tribal cultural resource if it conforms with the
criteria of subdivision (a).
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Chapter 2.6: General

§ 21080. DIVISION APPLICATION TO DISCRETIONARY PROJECTS; NONAPPLICATION;
NEGATIVE DECLARATIONS; ENVIRONMENTAL IMPACT REPORT PREPARATION

(@) Except as otherwise provided in this division, this division shall apply to discretionary projects
proposed to be carried out or approved by public agencies, including, but not limited to, the
enactment and amendment of zoning ordinances, the issuance of zoning variances, the issuance
of conditional use permits, and the approval of tentative subdivision maps unless the project is
exempt from this division.

(b)

This division does not apply to any of the following activities:

=

)
)
)

)

g

Ministerial projects proposed to be carried out or approved by public agencies.
Emergency repairs to public service facilities necessary to maintain service.

Projects undertaken, carried out, or approved by a public agency to maintain, repair,
restore, demolish, or replace property or facilities damaged or destroyed as a result of a
disaster in a disaster-stricken area in which a state of emergency has been proclaimed by
the Governor pursuant to Chapter 7 (commencing with Section 8550) of Division 1 of Title
2 of the Government Code.

Specific actions necessary to prevent or mitigate an emergency.
Projects which a public agency rejects or disapproves.

Actions undertaken by a public agency relating to any thermal powerplant site or facility,
including the expenditure, obligation, or encumbrance of funds by a public agency for
planning, engineering, or design purposes, or for the conditional sale or purchase of
equipment, fuel, water (except groundwater), steam, or power for a thermal powerplant, if
the powerplant site and related facility will be the subject of an environmental impact
report, negative declaration, or other document, prepared pursuant to a regulatory program
certified pursuant to Section 21080.5, which will be prepared by the State Energy
Resources Conservation and Development Commission, by the Public Utilities
Commission, or by the city or county in which the powerplant and related facility would be
located if the environmental impact report, negative declaration, or document includes the
environmental impact, if any, of the action described in this paragraph.

Activities or approvals necessary to the bidding for, hosting or staging of, and funding or
carrying out of, an Olympic games under the authority of the International Olympic
Committee, except for the construction of facilities necessary for the Olympic games.

The establishment, modification, structuring, restructuring, or approval of rates, tolls, fares,
or other charges by public agencies which the public agency finds are for the purpose of (A)
meeting operating expenses, including employee wage rates and fringe benefits, (B)
purchasing or leasing supplies, equipment, or materials, (C) meeting financial reserve needs
and requirements, (D) obtaining funds for capital projects necessary to maintain service
within existing service areas, or (E) obtaining funds necessary to maintain those intracity
transfers as are authorized by city charter. The public agency shall incorporate written
findings in the record of any proceeding in which an exemption under this paragraph is
claimed setting forth with specificity the basis for the claim of exemption.

All classes of projects designated pursuant to Section 21084.

A project for the institution or increase of passenger or commuter services on rail or
highway rights-of-way already in use, including modernization of existing stations and

parking facilities. For purposes of this paragraph, “highway” shall have the same meaning
as defined in Section 360 of the Vehicle Code.
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(1) A project for the institution or increase of passenger or commuter service on high-
occupancy vehicle lanes already in use, including the modernization of existing stations and
parking facilities.

(12) Facility extensions not to exceed four miles in length which are required for the transfer of
passengers from or to exclusive public mass transit guideway or busway public transit
services.

(13) A project for the development of a regional transportation improvement program, the state
transportation improvement program, or a congestion management program prepared

pursuant to Section 65089 of the Government Code.

(14) Any project or portion thereof located in another state which will be subject to
environmental impact review pursuant to the National Environmental Policy Act of 1969
(42 U.S.C. Sec. 4321 et seq.) or similar state laws of that state. Any emissions or discharges
that would have a significant effect on the environment in this state are subject to this

division.

(15) Projects undertaken by a local agency to implement a rule or regulation imposed by a state
agency, board, or commission under a certified regulatory program pursuant to Section
21080.5. Any site-specific effect of the project which was not analyzed as a significant
effect on the environment in the plan or other written documentation required by Section

21080.5 is subject to this division.

The selection, credit, and transfer of emission credits by the South Coast Air Quality
Management District pursuant to Section 40440.14 of the Health and Safety Code, until the
repeal of that section of January 1, 2012, or a later date. (¢) If a lead agency determines that a
proposed project, not otherwise exempt from this division, would not have a significant effect
on the environment, the lead agency shall adopt a negative declaration to that effect. The
negative declaration shall be prepared for the proposed project in either of the following
circumstances:

(1) There is no substantial evidence, in light of the whole record before the lead agency, that
the project may have a significant effect on the environment.

(2 An initial study identifies potentially significant effects on the environment, but (A)
revisions in the project plans or proposals made by, or agreed to by, the applicant before the
proposed negative declaration and initial study are released for public review would avoid
the effects or mitigate the effects to a point where clearly no significant effect on the
environment would occur, and (8) there is no substantial evidence, in light of the whole
record before the lead agency, that the project, as revised, may have a significant effect on
the environment.

If a lead agency determines that a proposed project, not otherwise exempt from this division,
would not have a significant effect on the environment, the lead agency shall adopt a negative
declaration to that effect. The negative declaration shall be prepared for the proposed project in
either of the following circumstances:

(1) There is no substantial evidence, in light of the whole record before the lead agency, that
the project may have a significant effect on the environment.

(2) An initial study identifies potentially significant effects on the environment, but (A)
revisions in the project plans or proposals made by, or agreed to by, the applicant before the
proposed negative declaration and initial study are released for public review would avoid
the effects or mitigate the effects to a point where clearly no significant effect on the
environment would occur, and (B) there is no substantial evidence, in light of the whole
record before the lead agency, that the project, as revised, may have a significant effect on
the environment.

10
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() If there is substantial evidence, in light of the whole record before the lead agency, that the
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

() (1) For the purposes of this section and this division, substantial evidence includes fact, a
reasonable assumption predicated upon fact, or expert opinion supported by fact.

(20 Substantial evidence is not argument, speculation, unsubstantiated opinion or narrative,
evidence that is clearly inaccurate or erroneous, or evidence of social or economic impacts
that do not contribute to, or are not caused by, physical impacts on the environment.

(" As a result of the public review process for a mitigated negative declaration, including
administrative decisions and public hearings, the lead agency may conclude that certain
mitigation measures identified pursuant to paragraph (2) of subdivision (c) are infeasible or
otherwise undesirable. In those circumstances, the lead agency, prior to approving the project,
may delete those mitigation measures and substitute for them other mitigation measures that the
lead agency finds, after holding a public hearing on the matter, are equivalent or more effective
in mitigating significant effects on the environment to a less than significant level and that do
not cause any potentially significant effect on the environment. If those new mitigation
measures are made conditions of project approval or are otherwise made part of the project
approval, the deletion of the former measures and the substitution of the new mitigation
measures shall not constitute an action or circumstance requiring recirculation of the mitigated
negative declaration.

(9 Nothing in this section shall preclude a project applicant or any other person from challenging,
in an administrative or judicial proceeding, the legality of a condition of project approval
imposed by the lead agency. If, however, any condition of project approval set aside by either
an administrative body or court was necessary to avoid or lessen the likelihood of the
occurrence of a significant effect on the environment, the lead agency’s approval of the
negative declaration and project shall be invalid and a new environmental review process shall
be conducted before the project can be reapproved, unless the lead agency substitutes a new
condition that the lead agency finds, after holding a public hearing on the matter, is equivalent
to, or more effective in, lessening or avoiding significant effects on the environment and that
does not cause any potentially significant effect on the environment.

§21080.01. CALIFORNIA MEN’S COLONY WEST FACILITY IN SAN LUIS OBISPO COUNTY;
INAPPLICABILITY OF DIVISION TO REOPENING AND OPERATION

This division shall not apply to any activity or approval necessary for the reopening and operation
of the California Men’s Colony West Facility in San Luis Obispo County.

§ 21080.02. KINGS COUNTY; VICINITY OF CORCORAN; NEW PRISON FACILITIES;
APPLICATION OF DIVISION
This division shall not apply to any activity or approval necessary for or incidental to planning,

design, site acquisition, construction, operation, or maintenance of the new prison facility at or in
the vicinity of Corcoran in Kings County as authorized by the act that enacted this section.

§ 21080.03. KINGS AND AMADOR (IONE) COUNTIES; PRISONS; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to the location,
development, construction, operation, or maintenance of the prison in the County of Kings,
authorized by Section 9 of Chapter 958 of the Statutes of 1983, as amended, and of the prison in the
County of Amador (Ione), authorized by Chapter 957 of the Statutes of 1983, as amended.

11
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§ 21080.04. ROCKTRAM-KRUG PASSENGER RAIL SERVICE PROJECT; APPLICATION OF

DIVISION; LEAD AGENCY; LEGISLATIVE INTENT

(@ Notwithstanding paragraph (10) of subdivision (b) of Section 21080, this division applies to a
project for the institution of passenger rail service on a line paralleling State Highway 29 and
running from Rocktram to Krug in the Napa Valley. With respect to that project, and for the
purposes of this division, the Public Utilities Commission is the lead agency.

() It is the intent of the Legislature in enacting this section to abrogate the decision of the
California Supreme Court “that Section 21080, subdivision (b)(11), exempts Wine Train’s

institution of passenger service on the Rocktram-Krug line from the requirements of CEQA” in
Napa Valley Wine Train, Inc. v. Public Utilities Com., 50 Cal. 3d 370.

() Nothing in this section is intended to affect or apply to, or to confer jurisdiction upon the Public
Utilities Commission with respect to, any other project involving rail service.

§ 21080.05. SAN FRANCISCO PENINSULA COMMUTE SERVICE PROJECT BETWEEN SAN
FRANCISCO AND SAN JOSE; APPLICATION OF DIVISION
This division does not apply to a project by a public agency to lease or purchase the rail right-of-

way used for the San Francisco Peninsula commute service between San Francisco and San Jose,
together with all branch and spur lines, including the Dumbarton and Vasona lines.

§ 21080.07. RIVERSIDE AND DEL NORTE COUNTIES; PLANNING AND CONSTRUCTION OF
NEW PRISON FACILITIES; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to planning,
design, site acquisition, construction, operation, or maintenance of the new prison facilities located
in any of the following places:

(@ The County of Riverside.
() The County of Del Norte.

§ 21080.08. [DELETED]

§21080.09. PUBLIC HIGHER EDUCATION; CAMPUS LOCATION; LONG-RANGE
DEVELOPMENT PLANS

(@ For purposes of this section, the following definitions apply:

(1) “Public higher education” has the same meaning as specified in Section 66010 of the
Education Code.

2 “Long range development plan” means a physical development and land use plan to meet
the academic and institutional objectives for a particular campus or medical center of public
higher education.

() The selection of a location for a particular campus and the approval of a long range
development plan are subject to this division and require the preparation of an environmental
impact report. Environmental effects relating to changes in enrollment levels shall be
considered for each campus or medical center of public higher education in the environmental
impact report prepared for the long range development plan for the campus or medical center.

(c) The approval of a project on a particular campus or medical center of public higher education is
subject to this division and may be addressed, subject to the other provisions of this division, in
a tiered environmental analysis based upon a long range development plan environmental
impact report.

(d Compliance with this section satisfies the obligations of public higher education pursuant to
this division to consider the environmental impact of academic and enrollment plans as they

12
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affect campuses or medical centers, provided that any such plans shall become effective for a
campus or medical center only after the environmental effects of those plans have been
analyzed as required by this division in a long range development plan environmental impact
report or tiered analysis based upon that environmental impact report for that campus or
medical center, and addressed as required by this division.

§21080.1. ENVIRONMENTAL IMPACT REPORT OR NEGATIVE DECLARATION;
DETERMINATION BY LEAD AGENCY; FINALITY; CONSULTATION

(@ The lead agency shall be responsible for determining whether an environmental impact report,
a negative declaration, or a mitigated negative declaration shall be required for any project
which is subject to this division. That determination shall be final and conclusive on all
persons, including responsible agencies, unless challenged as provided in Section 21167.

() In the case of a project described in subdivision (c) of Section 21065, the lead agency shall,
upon the request of a potential applicant, provide for consultation prior to the filing of the
application regarding the range of actions, potential alternatives, mitigation measures, and any
potential and significant effects on the environment of the project.

§21080.2. ISSUANCE OF LEASE, PERMIT, LICENSE, CERTIFICATE OR OTHER
ENTITLEMENT; DETERMINATION BY LEAD AGENCY; TIME

In the case of a project described in subdivision (c) of Section 21065, the determination required by
Section 21080.1 shall be made within 30 days from the date on which an application for a project
has been received and accepted as complete by the lead agency. This period may be extended 15
days upon the consent of the lead agency and the project applicant.

§21080.3. CONSULTATION WITH RESPONSIBLE AGENCIES; ASSISTANCE BY OFFICE OF
PLANNING AND RESEARCH

(@ Prior to determining whether a negative declaration or environmental impact report is required
for a project, the lead agency shall consult with all responsible agencies and trustee agencies.
Prior to that required consultation, the lead agency may informally contact any of those
agencies.

() In order to expedite the requirements of subdivision (a), the Office of Planning and Research,
upon request of a lead agency, shall assist the lead agency in determining the various
responsible agencies and trustee agencies, for a proposed project. In the case of a project
described in subdivision (c) of Section 21065, the request may also be made by the project
applicant.

§21080.3.1.

(@ The Legislature finds and declares that California Native American tribes traditionally and
culturally affiliated with a geographic area may have expertise concerning their tribal cultural
resources.

() Prior to the release of a negative declaration, mitigated negative declaration, or environmental
impact report for a project, the lead agency shall begin consultation with a California Native
American tribe that is traditionally and culturally affiliated with the geographic area of the
proposed project if: (1) the California Native American tribe requested to the lead agency, in
writing, to be informed by the lead agency through formal notification of proposed projects in
the geographic area that is traditionally and culturally affiliated with the tribe, and (2) the
California Native American tribe responds, in writing, within 30 days of receipt of the formal
notification, and requests the consultation. When responding to the lead agency, the California
Native American tribe shall designate a lead contact person. If the California Native American
tribe does not designate a lead contact person, or designates multiple lead contact people, the

13
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@)

lead agency shall defer to the individual listed on the contact list maintained by the Native
American Heritage Commission for the purposes of Chapter 905 of the Statutes of 2004. For
purposes of this section and Section 21080.3.2, “consultation” shall have the same meaning as
provided in Section 65352.4 of the Government Code.

To expedite the requirements of this section, the Native American Heritage Commission shall
assist the lead agency in identifying the California Native American tribes that are traditionally
and culturally affiliated with the project area.

Within 14 days of determining that an application for a project is complete or a decision by a
public agency to undertake a project, the lead agency shall provide formal notification to the
designated contact of, or a tribal representative of, traditionally and culturally affiliated
California Native American tribes that have requested notice, which shall be accomplished by
means of at least one written notification that includes a brief description of the proposed
project and its location, the lead agency contact information, and a notification that the
California Native American tribe has 30 days to request consultation pursuant to this section.

The lead agency shall begin the consultation process within 30 days of receiving a California
Native American tribe’s request for consultation.

§21080.3.2.

@)

(d)

As a part of the consultation pursuant to Section 21080.3.1, the parties may propose mitigation
measures, including, but not limited to, those recommended in Section 21084.3, capable of
avoiding or substantially lessening potential significant impacts to a tribal cultural resource or
alternatives that would avoid significant impacts to a tribal cultural resource. If the California
Native American tribe requests consultation regarding alternatives to the project, recommended
mitigation measures, or significant effects, the consultation shall include those topics. The
consultation may include discussion concerning the type of environmental review necessary,
the significance of tribal cultural resources, the significance of the project’s impacts on the
tribal cultural resources, and, if necessary, project alternatives or the appropriate measures for
preservation or mitigation that the California Native American tribe may recommended to the
lead agency.

The consultation shall be considered concluded when either of the following occurs:

(1) The parties agree to measures to mitigate or avoid a significant effect, if a significant effect
exists, on a tribal cultural resource.

(20 A party, acting in good faith and after reasonable effort, concludes that mutual agreement
cannot be reached.

() This section does not limit the ability of a California Native American tribe or the public to
submit information to the lead agency regarding the significance of the tribal cultural
resources, the significance of the project’s impact on tribal cultural resources, or any
appropriate measures to mitigate the impact.

20 This section does not limit the ability of the lead agency or project proponent to incorporate
changes and additions to the project as a result of the consultation, even if not legally
required.

If the project proponent or its consultants participate in the consultation, those parties shall
respect the principles set forth in this section.

§21080.4. ENVIRONMENTAL IMPACT REPORT; REQUIREMENT DETERMINED BY LEAD
AGENCY; DUTIES OF RESPONSIBLE AGENCIES AND CERTAIN PUBLIC AGENCIES;
CONSULTATION; ASSISTANCE BY OFFICE OF PLANNING AND RESEARCH

(a)

If a lead agency determines that an environmental impact report is required for a project, the
lead agency shall immediately send notice of that determination by certified mail or an
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equivalent procedure to each responsible agency, the Office of Planning and Research, and
those public agencies having jurisdiction by law over natural resources affected by the project
that are held in trust for the people of the State of California. Upon receipt of the notice, each
responsible agency, the office, and each public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California
shall specify to the lead agency the scope and content of the environmental information that is
germane to the statutory responsibilities of that responsible agency, the office, or the public
agency in connection with the proposed project and which, pursuant to the requirements of this
division, shall be included in the environmental impact report. The information shall be
specified in writing and shall be communicated to the lead agency by certified mail or
equivalent procedure not later than 30 days after the date of receipt of the notice of the lead
agency’s determination. The lead agency shall request similar guidance from appropriate
federal agencies.

To expedite the requirements of subdivision (a), the lead agency, any responsible agency, the
Office of Planning and Research, or a public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California,
may request one or more meetings between representatives of those agencies and the office for
the purpose of assisting the lead agency to determine the scope and content of the
environmental information that any of those responsible agencies, the office, or the public
agencies may require. In the case of a project described in subdivision (c) of Section 21065, the
request may also be made by the project applicant. The meetings shall be convened by the lead
agency as soon as possible, but not later than 30 days after the date that the meeting was
requested.

To expedite the requirements of subdivision (a), the Office of Planning and Research, upon
request of a lead agency, shall assist the lead agency in determining the various responsible
agencies, public agencies having jurisdiction by law over natural resources affected by the
project that are held in trust for the people of the State of California, and any federal agencies
that have responsibility for carrying out or approving a proposed project. In the case of a
project described in subdivision (¢) of Section 21065, that request may also be made by the
project applicant.

With respect to the Department of Transportation, and with respect to any state agency that is a
responsible agency or a public agency having jurisdiction by law over natural resources
affected by the project that are held in trust for the people of the State of California, subject to
the requirements of subdivision (a), the Office of Planning and Research shall ensure that the
information required by subdivision (a) is transmitted to the lead agency, and that affected
agencies are notified regarding meetings to be held upon request pursuant to subdivision (b),
within the required time period.

§ 21080.5. PLAN OR OTHER WRITTEN DOCUMENTATION; SUBMISSION IN LIEU OF IMPACT
REPORT; REGULATORY PROGRAMS; CRITERIA; CERTIFICATION; PROPOSED CHANGES;
REVIEW; COMMENCEMENT OF ACTIONS; STATE AGENCIES

(a)

Except as provided in Section 21158.1, when the regulatory program of a state agency requires
a plan or other written documentation containing environmental information and complying
with paragraph (3) of subdivision (d) to be submitted in support of an activity listed in
subdivision (b), the plan or other written documentation may be submitted in lieu of the
environmental impact report required by this division if the Secretary of the Resources Agency
has certified the regulatory program pursuant to this section.

This section applies only to regulatory programs or portions thereof that involve either of the
following:

(1) The issuance to a person of a lease, permit, license, certificate, or other entitlement for use.
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(e)

@

The adoption or approval of standards, rules, regulations, or plans for use in the regulatory
program.

A regulatory program certified pursuant to this section is exempt from Chapter 3 (commencing
with Section 21100), Chapter 4 (commencing with Section 21150), and Section 21167, except
as provided in Article 2 (commencing with Section 21157) of Chapter 4.5.

To qualify for certification pursuant to this section, a regulatory program shall require the
utilization of an interdisciplinary approach that will ensure the integrated use of the natural and
social sciences in decision making and that shall meet all of the following criteria:

@

The enabling legislation of the regulatory program does both of the following:
() Includes protection of the environment among its principal purposes.

@) Contains authority for the administering agency to adopt rules and regulations for the
protection of the environment, guided by standards set forth in the enabling legislation.

The rules and regulations adopted by the administering agency for the regulatory program
do all of the following:

(») Require that an activity will not be approved or adopted as proposed if there are
feasible alternatives or feasible mitigation measures available that would substantially
lessen a significant adverse effect that the activity may have on the environment.

®) Include guidelines for the orderly evaluation of proposed activities and the preparation
of the plan or other written documentation in a manner consistent with the
environmental protection purposes of the regulatory program.

(©) Require the administering agency to consult with all public agencies that have
jurisdiction, by law, with respect to the proposed activity.

() Require that final action on the proposed activity include the written responses of the
issuing authority to significant environmental points raised during the evaluation
process.

() Require the filing of a notice of the decision by the administering agency on the
proposed activity with the Secretary of the Resources Agency. Those notices shall be
available for public inspection, and a list of the notices shall be posted on a weekly
basis in the Office of the Resources Agency. Each list shall remain posted for a period
of 30 days.

(F) Require notice of the filing of the plan or other written documentation to be made to the
public and to a person who requests, in writing, notification. The notification shall be
made in a manner that will provide the public or a person requesting notification with
sufficient time to review and comment on the filing.

The plan or other written documentation required by the regulatory program does both of
the following:

() Includes a description of the proposed activity with alternatives to the activity, and
mitigation measures to minimize any significant adverse effect on the environment of
the activity.

®) Is available for a reasonable time for review and comment by other public agencies and
the general public.

The Secretary of the Resources Agency shall certify a regulatory program that the secretary
determines meets all the qualifications for certification set forth in this section, and
withdraw certification on determination that the regulatory program has been altered so that
it no longer meets those qualifications. Certification and withdrawal of certification shall
occur only after compliance with Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code.
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@ In determining whether or not a regulatory program meets the qualifications for
certification set forth in this section, the inquiry of the secretary shall extend only to the
question of whether the regulatory program meets the generic requirements of subdivision
(d). The inquiry may not extend to individual decisions to be reached under the regulatory
program, including the nature of specific alternatives or mitigation measures that might be
proposed to lessen any significant adverse effect on the environment of the activity.

(3) If the secretary determines that the regulatory program submitted for certification does not
meet the qualifications for certification set forth in this section, the secretary shall adopt
findings setting forth the reasons for the determination.

After a regulatory program has been certified pursuant to this section, a proposed change in the
program that could affect compliance with the qualifications for certification specified in
subdivision (d) may be submitted to the Secretary of the Resources Agency for review and
comment. The scope of the secretary’s review shall extend only to the question of whether the
regulatory program meets the generic requirements of subdivision (d). The review may not
extend to individual decisions to be reached under the regulatory program, including specific
alternatives or mitigation measures that might be proposed to lessen any significant adverse
effect on the environment of the activity. The secretary shall have 30 days from the date of
receipt of the proposed change to notify the state agency whether the proposed change will alter
the regulatory program so that it no longer meets the qualification for certification established
in this section and will result in a withdrawal of certification as provided in this section.

An action or proceeding to attack, review, set aside, void, or annul a determination or decision
of a state agency approving or adopting a proposed activity under a regulatory program that has
been certified pursuant to this section on the basis that the plan or other written documentation
prepared pursuant to paragraph (3) of subdivision (d) does not comply with this section shall be
commenced not later than 30 days from the date of the filing of notice of the approval or
adoption of the activity.

(1) An action or proceeding to attack, review, set aside, void, or annul a determination of the
Secretary of the Resources Agency to certify a regulatory program pursuant to this section
on the basis that the regulatory program does not comply with this section shall be
commenced within 30 days from the date of certification by the secretary.

20 In an action brought pursuant to paragraph (1), the inquiry shall extend only to whether there
was a prejudicial abuse of discretion by the secretary. Abuse of discretion is established if
the secretary has not proceeded in a manner required by law or if the determination is not
supported by substantial evidence.

For purposes of this section, a county agricultural commissioner is a state agency.

For purposes of this section, an air quality management district or air pollution control district
is a state agency, except that the approval, if any, by a district of a nonattainment area plan is
subject to this section only if, and to the extent that, the approval adopts or amends rules or
regulations.

(1) The secretary, by July 1, 2004, shall develop a protocol for reviewing the prospective
application of certified regulatory programs to evaluate the consistency of those programs
with the requirements of this division. Following the completion of the development of the
protocol, the secretary shall provide a report to the Senate Committee on Environmental
Quality and the Assembly Committee on Natural Resources regarding the need for a grant
of additional statutory authority authorizing the secretary to undertake a review of the
certified regulatory programs.

2 The secretary may update the protocol, and may update the report provided to the
legislative committees pursuant to paragraph (1) and provide, in compliance with Section
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9795 of the Government Code, the updated report to those committees if additional
statutory authority is needed.

(3) The secretary shall provide a significant opportunity for public participation in developing
or updating the protocol described in paragraph (1) or (2) including, but not limited to, at
least two public meetings with interested parties. A notice of each meeting shall be
provided at least 10 days prior to the meeting to a person who files a written request for a
notice with the agency and to the Senate Committee on Environmental Quality and the
Assembly Committee on Natural Resources.

§21080.8. APPLICATION OF DIVISION; CONVERSION OF EXISTING RENTAL MOBILEHOME
PARK TO RESIDENT INITIATED SUBDIVISION, COOPERATIVE, CONDOMINIUM FOR
MOBILEHOMES

This division does not apply to the conversion of an existing rental mobilehome park to a resident
initiated subdivision, cooperative, or condominium for mobilehomes if the conversion will not
result in an expansion of or change in existing use of the property.

§21080.9. LOCAL COASTAL PROGRAMS OR LONG-RANGE LAND USE DEVELOPMENT;
UNIVERSITY OR GOVERNMENTAL ACTIVITIES AND APPROVALS; APPLICATION OF
DIVISION

This division shall not apply to activities and approvals by any local government, as defined in
Section 30109, or any state university or college, as defined in Section 30119, as necessary for the
preparation and adoption of a local coastal program or long-range land use development plan
pursuant to Division 20 (commencing with Section 30000); provided, however, that certification of
a local coastal program or long-range land use development plan by the California Coastal
Commission pursuant to Chapter 6 (commencing with Section 30500) of Division 20 shall be
subject to the requirements of this division. For the purpose of Section 21080.5, a certified local
coastal program or long-range land use development plan constitutes a plan for use in the
California Coastal Commission’s regulatory program.

§21080.10. APPLICATION OF DIVISION; GENERAL PLANS; LOW- OR MODERATE- INCOME
OR RESIDENTIAL HOUSING; AGRICULTURAL EMPLOYEE HOUSING

This division does not apply to any of the following:

(@ An extension of time, granted pursuant to Section 65361 of the Government Code, for the
preparation and adoption of one or more elements of a city or county general plan.

() Actions taken by the Department of Housing and Community Development or the California
Housing Finance Agency to provide financial assistance or insurance for the development and
construction of residential housing for persons and families of low or moderate income, as
defined in Section 50093 of the Health and Safety Code, if the project that is the subject of the
application for financial assistance or insurance will be reviewed pursuant to this division by
another public agency.

§21080.11. APPLICATION OF DIVISION; SETTLEMENTS BY STATE LANDS COMMISSION
This division shall not apply to settlements of title and boundary problems by the State Lands
Commission and to exchanges or leases in connection with those settlements.

§21080.12. APPLICATION OF DIVISION; REPAIR OF CRITICAL LEVEES

(@ This division does not apply to the repair of critical levees of the State Plan for Flood Control
specified pursuant to Section 8361 of the Water Code within an existing levee footprint to meet
standards of public health and safety funded pursuant to Section 5096.821, except as otherwise
provided in Section 15300.2 of Title 14 of the California Code of Regulations.
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(b)

©

For purposes of undertaking urgent levee repairs, the lead agency shall do all of the following:

(1) Conduct outreach efforts in the vicinity of the project to ensure public awareness of the
proposed repair work prior to approval of the project.

2 To the extent feasible, comply with standard construction practices, including, but not
limited to, any rules, guidelines, or regulations adopted by the applicable air district for
construction equipment and for control of particulate matter emissions.

@) To the extent feasible, use equipment powered by emulsified diesel fuel, electricity, natural
gas, or ultralow sulfur diesel as an alternative to conventional diesel-powered construction
equipment.

This section shall remain in effect only until July 1, 2016, and as of that date is repealed, unless
a later enacted statute, that is enacted before July 1, 2016, deletes or extends that date.

§ 21080.13. RAILROAD GRADE SEPARATION PROJECTS; APPLICATION OF DIVISION

@)

(b)

This division shall not apply to any railroad grade separation project that eliminates an existing
grade crossing or that reconstructs an existing grade separation.

(1) Whenever a state agency determines that a project is not subject to this division pursuant to

this section, and it approves or determines to carry out the project, the state agency shall
file a notice with the Office of Planning and Research in the manner specified in
subdivisions (b) and (c) of Section 21108.

(2 Whenever a local agency determines that a project is not subject to this division pursuant to
this section, and it approves or determines to carry out the project, the local agency shall
file a notice with the Office of Planning and Research and with the county clerk in each
county in which the project will be located in the manner specified in subdivisions (b) and
(c) of Section 21152.

§21080.14.

@)

This division does not apply to the closure of a railroad grade crossing by order of the Public
Utilities Commission, pursuant to the commission’s authority under Chapter 6 (commencing
with Section 1201) of Part 1 of Division 1 of the Public Utilities Code, if the commission finds
the crossing to present a threat to public safety.

This section shall not apply to any crossing for high-speed rail, as defined in subdivision (c) of
Section 185012 of the Public Utilities Code, or any crossing for any project carried out by the
High-Speed Rail Authority, as described in Section 185020 of the Public Utilities Code, or a
SUCCESSOr agency.

(1) Whenever a state agency determines that a project is not subject to this division pursuant to
this section, and it approves or determines to carry out the project, the state agency shall
file a notice with the Office of Planning and Research in the manner specified in
subdivisions (b) and (c) of Section 21108.

2 Whenever a local agency determines that a project is not subject to this division pursuant to
this section, and it approves or determines to carry out the project, the local agency shall
file a notice with the Office of Planning and Research and with the county clerk in each
county in which the project will be located in the manner specified in subdivisions (b) and
() of Section 21152.

This section shall remain in effect only until January 1, 2019, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2019, deletes or extends that
date.

§21080.16. [REPEALED]
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§21080.17. APPLICATION OF DIVISION TO ORDINANCES IMPLEMENTING LAW RELATING
TO CONSTRUCTION OF DWELLING UNITS AND SECOND UNITS

This division does not apply to the adoption of an ordinance by a city or county to implement the
provisions of Section 65852.1 or Section 65852.2 of the Government Code.

§21080.18. APPLICATION OF DIVISION TO CLOSING OF PUBLIC SCHOOL MAINTAINING
KINDERGARTEN OR ANY OF GRADES 1 THROUGH 12

This division does not apply to the closing of any public school in which kindergarten or any of
grades 1 through 12 is maintained or the transfer of students from that public school to another
school if the only physical changes involved are categorically exempt under Chapter 3
(commencing with Section 15000) of Division 6 of Title 14 of the California Administrative Code.

§21080.19. RESTRIPING OF STREETS OR HIGHWAYS; APPLICATION OF DIVISION

This division does not apply to a project for restriping of streets or highways to relieve traffic
congestion.

§ 21080.20 BICYCLE TRANSPORTATION PLANS

(@ This division does not apply to a bicycle transportation plan prepared pursuant to Section 891.2
of the Streets and Highways Code for an urbanized area for restriping of streets and highways,
bicycle parking and storage, signal timing to improve street and highway intersection
operations, and related signage for bicycles, pedestrians, and vehicles.

() Prior to determining that a project is exempt pursuant to this section, the lead agency shall do
both of the following:

(1) Hold noticed public hearings in areas affected by the bicycle transportation plan to hear and
respond to public comments. Publication of the notice shall be no fewer times than required
by Section 6061 of the Government Code, by the public agency in a newspaper of general
circulation in the area affected by the proposed project. If more than one area will be
affected, the notice shall be published in the newspaper of largest circulation from among
the newspapers of general circulation in those areas.

(20 Prepare an assessment of any traffic and safety impacts of the project and include measures
in the bicycle transportation plan to mitigate potential vehicular traffic impacts and bicycle
and pedestrian safety impacts.

() If alocal agency determines that a project is not subject to this division pursuant to this section,
and it determines to approve or carry out that project, the notice shall be filed with the Office of
Planning and Research and the county clerk in the county in which the project is located in the
manner specified in subdivisions (b) and (c) of Section 21152.

(d This section shall remain in effect only until January 1, 2021, and as of that date is repealed.

§21080.20.5 RESTRIPING FOR BICYCLE LANES IN URBANIZED AREAS

(@ This division does not apply to a project that consists of the restriping of streets and highways
for bicycle lanes in an urbanized area that is consistent with a bicycle transportation plan
prepared pursuant to Section 891.2 of the Streets and Highways Code.

() Prior to determining that a project is exempt pursuant to this section, the lead agency shall do
both of the following:

(1) (o) Prepare an assessment of any traffic and safety impacts of the project and include
measures in the project to mitigate potential vehicular traffic impacts and bicycle and
pedestrian safety impacts.

®) The requirement to prepare an assessment pursuant to subparagraph () shall not apply
if either of the following conditions is met:
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(d)

() Measures to mitigate these impacts are identified in an environmental impact
report, negative declaration, or mitigated negative declaration prepared pursuant to
this division for the bicycle transportation plan, certified or approved no more than
five years prior to making the determination, the measures are included in the plan,
and those measures are incorporated into the project.

(i) An assessment was prepared pursuant to paragraph (2) of subdivision (b) of Section
21080.20 no more than five years prior to making the determination, the measures
to mitigate these impacts are included in the plan, and those measures are
incorporated into the project.

(2 Hold noticed public hearings in areas affected by the project to hear and respond to public
comments. Publication of the notice shall be no fewer times than required by Section 6061
of the Government Code, by the public agency in a newspaper of general circulation in the
area affected by the proposed project. If more than one area will be affected, the notice
shall be published in the newspaper of largest circulation from among the newspapers of
general circulation in those areas.

() If a state agency determines that a project is not subject to this division pursuant to this
section, and it determines to approve or carry out that project, the notice shall be filed with
the Office of Planning and Research in the manner specified in subdivisions (b) and (c) of
Section 21108.

20 If a local agency determines that a project is not subject to this division pursuant to this
section, and it determines to approve or carry out that project, the notice shall be filed with
the Office of Planning and Research, and filed with the county clerk in the county in which
the project is located in the manner specified in subdivisions (b) and (c) of Section 21152.

This section shall remain in effect only until January 1, 2021, and as of that date is repealed.

§21080.21. APPLICATION OF DIVISION TO PUBLIC RIGHT-OF-WAY PIPELINE PROJECTS
LESS THAN ONE MILE IN LENGTH

@)

(b)

(©

(d

This division does not apply to any project of less than one mile in length within a public street
or highway or any other public right-of-way for the installation of a new pipeline or the
maintenance, repair, restoration, reconditioning, relocation, replacement, removal, or
demolition of an existing pipeline.

For purposes of this section, “pipeline” means subsurface pipelines and subsurface or surface
accessories or appurtenances to a pipeline, such as mains, traps, vents, cables, conduits, vaults,
valves, flanges, manholes, and meters.

In determining the applicability of the exemption provided by this section to a natural gas
pipeline safety enhancement activity under review by a resource agency, the resource agency
shall consider only the length of pipeline that is within its legal jurisdiction.

For purposes of this section, the following definitions shall apply:

(1) “Natural gas pipeline safety enhancement activity” means an activity undertaken by a
public utility as part of a program to enhance the safety of intrastate natural gas pipelines in
accordance with a decision, rule, or regulation adopted by the Public Utilities Commission.

2) “Resource agency” means the State Lands Commission, the California Coastal
Commission, the Department of Fish and Game, or the State Water Resources Control
Board, and local or regional agencies with permitting authority under the California Coastal
Act of 1976 (Division 20 (commencing with Section 30000)) or Chapter 4 (commencing
with Section 13200) of Division 7 of the Water Code.

21



Association of Environmental Professionals 2019 CEQA Statute

(e) This section shall remain in effect only until January 1, 2018, and as of that date is repealed,

unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends that
date.

§21080.21.

@)

(b)

This division does not apply to any project of less than one mile in length within a public street
or highway or any other public right-of-way for the installation of a new pipeline or the
maintenance, repair, restoration, reconditioning, relocation, replacement, removal, or
demolition of an existing pipeline. For purposes of this section, “pipeline” includes subsurface
facilities but does not include any surface facility related to the operation of the underground
facility.

This section shall become operative January 1, 2018.

§21080.22. LOCAL GOVERNMENTS; PREPARATION OF GENERAL PLAN AMENDMENTS;
APPLICATION OF DIVISION

(a)

(b)

This division does not apply to activities and approvals by a local government necessary for the
preparation of general plan amendments pursuant to Section 29763, except that the approval of
general plan amendments by the Delta Protection Commission is subject to the requirements of
this division.

For purposes of Section 21080.5, a general plan amendment is a plan required by the regulatory
program of the Delta Protection Commission.

§ 21080.23. PIPELINE PROJECTS; APPLICATION OF DIVISION

(a)

This division does not apply to any project which consists of the inspection, maintenance,
repair, restoration, reconditioning, relocation, replacement, or removal of an existing pipeline,
as defined in subdivision (a) of Section 51010.5 of the Government Code, or any valve, flange,
meter, or other piece of equipment that is directly attached to the pipeline, if the project meets
all of the following conditions:

1) (A The project is less than eight miles in length.

®) Notwithstanding subparagraph (), actual construction and excavation activities
undertaken to achieve the maintenance, repair, restoration, reconditioning, relocation,
replacement, or removal of an existing pipeline are not undertaken over a length of
more than one-half mile at any one time.

20 The project consists of a section of pipeline that is not less than eight miles from any
section of pipeline that has been subject to an exemption pursuant to this section in the past
12 months.

() The project is not solely for the purpose of excavating soil that is contaminated by
hazardous materials, and, to the extent not otherwise expressly required by law, the party
undertaking the project immediately informs the lead agency of the discovery of
contaminated soil.

4 To the extent not otherwise expressly required by law, the person undertaking the project
has, in advance of undertaking the project, prepared a plan that will result in notification of
the appropriate agencies so that they may take action, if determined to be necessary, to
provide for the emergency evacuation of members of the public who may be located in
close proximity to the project.

5) Project activities are undertaken within an existing right-of-way and the right-of-way is
restored to its condition prior to the project.

6) The project applicant agrees to comply with all conditions otherwise authorized by law,
imposed by the city or county planning department as part of any local agency permit
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(b)

©

process, that are required to mitigate potential impacts of the proposed project, and to
otherwise comply with the Keene-Nejedly California Wetlands Preservation Act (Chapter 7
(commencing with Section 5810) of Division 5), the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code),
and other applicable state laws, and with all applicable federal laws.

If a project meets all of the requirements of subdivision (a), the person undertaking the project
shall do all of the following:

(1) Notify, in writing, any affected public agency, including, but not limited to, any public
agency having permit, land use, environmental, public health protection, or emergency
response authority of the exemption of the project from this division by subdivision (a).

(20 Provide notice to the public in the affected area in a manner consistent with paragraph (3) of
subdivision (b) of Section 21092.

() In the case of private rights-of-way over private property, receive from the underlying
property owner permission for access to the property.

4 Comply with all conditions otherwise authorized by law, imposed by the city or county
planning department as part of any local agency permit process, that are required to
mitigate potential impacts of the proposed project, and otherwise comply with the Keene-
Nejedly California Wetlands Preservation Act (Chapter 7 (commencing with Section 5810)
of Division 5), the California Endangered Species Act (Chapter 1.5 (commencing with
Section 2050) of Division 3 of the Fish and Game Code), and other applicable state laws,
and with all applicable federal laws.

This section does not apply to either of the following:
(1) A project in which the diameter of the pipeline is increased.
20 A project undertaken within the boundaries of an oil refinery.

§ 21080.23.5. PIPELINE; BIOGAS; APPLICATION OF DIVISION

@)

For purposes of Section 21080.23, “pipeline” also means a pipeline located in Fresno, Kern,
Kings, or Tulare County, that is used to transport biogas, and meeting the requirements of
Section 21080.23 and all local, state, and federal laws.

For purposes of this section, “biogas” means natural gas that meets the requirements of Section
2292.5 of Title 13 of the California Code of Regulations and is derived from anaerobic
digestion of dairy animal waste.

This section shall remain in effect only until January 1, 2018, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends that
date.

§ 21080.24. PERMITS; ISSUANCE, MODIFICATION, AMENDMENT, OR RENEWAL;
APPLICATION OF LAW

This division does not apply to the issuance, modification, amendment, or renewal of a permit by

an air pollution control district or air quality management district pursuant to Title V, as
defined in Section 39053.3 of the Health and Safety Code, or pursuant to a district Title V
program established pursuant to Sections 42301.10, 42301.11, and 42301.12 of the Health and
Safety Code, unless the issuance, modification, amendment, or renewal authorizes a physical or
operational change to a source or facility.

§ 21080.25. LA-RICS; APPLICATION OF DIVISION

(a)

For purposes of this section, the following definitions shall apply:

(1) “Antenna support structures” means lattice towers, monopoles, and roof-mounts.
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(b)

(2) “Authority” means the Los Angeles Regional Interoperable Communication System Joint
Powers Authority.

(3) “Habitat of significant value” includes all of the following:
(A) Wildlife habitat of national, statewide, or regional importance.

(B) Habitat identified as candidate, fully protected, sensitive, or species of special status by
a state or federal agency.

(C) Habitat essential to the movement of resident or migratory wildlife.

4 “LA-RICS” means the Los Angeles Regional Interoperable Communications System,
consisting of a long-term evolution broadband mobile data system, a land mobile radio
system, or both.

(5) “LMR” means a land mobile radio system.
(6) “LTE” means a long-term evolution broadband mobile data system.

(7) “Riparian area” means an area that is transitional between terrestrial and aquatic
ecosystems, that is distinguished by gradients in biophysical conditions, ecological
processes, and biota, and that meets the following criteria:

(A) Is an area through which surface and subsurface hydrology connect bodies of water
with their adjacent uplands.

B) Is adjacent to perennial, intermittent, and ephemeral streams, lakes, or estuarine or
marine shorelines.

(©) Includes those portions of terrestrial ecosystems that significantly influence exchanges
of energy and matter with aquatic ecosystems.

8) “Wetlands™ has the same meaning as defined in the United States Fish and Wildlife Service
Manual, Part 660 FW 2 (June 21, 1993).

©) “Wildlife habitat” means the ecological communities upon which wild animals, birds,
plants, fish, amphibians, and invertebrates depend for their conservation and protection.

Except as provided in subdivision (d), if all the criteria specified in subdivision (c) are met at the
individual project site, this division does not apply to the design, site acquisition, construction,
operation, or maintenance of the following elements of the LA-RICS:

(1) Antennas, including microwave dishes and arrays.
(2) Antenna support structures.

(3) Equipment enclosures.

4) Central system switch facilities.

(5) Associated foundations and equipment.

As a condition of the exemption specified in subdivision (b), all of the following criteria shall be
met at the individual project site:

(1) The project site is publicly owned and already contains either of the following:
(A) An antenna support structure and either of the following components:
(i) Antennas.
(i) Equipment enclosures.

(B) A police or sheriff station or other public facility that transmits or receives public safety
radio signals, except a fire station.

(2) Construction and implementation at the project site would not have a substantial adverse
impact on wetlands, riparian areas, or habitat of significant value, and would not harm any
species protected by the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et
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(d

(e)

(U]

()

(h)

“)

%)

(6)

seq.), the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of
Division 2 of the Fish and Game Code), or the California Endangered Species Act (Chapter
1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code), or the
habitat of those species.

Construction and implementation of the project at the site would not have a substantial
adverse impact on historical resources pursuant to Section 21084.1.

Operation of the project at the site would not exceed the maximum permissible exposure
standards established by the Federal Communications Commission, as set forth in Sections
1.1307 and 1.1310 of Title 47 of the Code of Federal Regulations.

Any new LTE antenna support structures or LMR antenna support structures would comply
with applicable state and federal height restrictions, and any height restrictions mandated
by an applicable comprehensive land use plan adopted by an airport land use commission.
The new monopoles shall not exceed 70 feet in height without appurtenances and
attachments, and new lattice towers shall not exceed 180 feet in height without
appurtenances and attachments.

Each new central system switch is located within an existing enclosed structure at a
publicly owned project site or is housed at an existing private communications facility.

Subdivision (b) does not apply if the individual project site is located on either of the following:

M
@
M

@

A school site.
A cultural or sacred site, as described in Section 5097.9 or 5097.993.

Before determining that a project is not subject to this division pursuant to this section, the
authority shall hold a noticed public meeting in each county supervisorial district in which
the project is located to hear and respond to public comments. The notice shall be provided
at least 72 hours in advance of the meeting and published no fewer times than required by
Section 6061 of the Government Code by the authority in a newspaper of general
circulation in each county supervisorial district in which the project is located.

If the authority determines that a project is not subject to this division pursuant to this
section, and it determines to approve or carry out that project, the notice of exemption shall
be filed with the Office of Planning and Research and the county clerk in the county in
which the project is located in the manner specified in subdivisions (b) and (c) of Section
21152. The authority shall post the notice of exemption on its Internet Web site.

The authority shall post on its Internet Web site all of the following, as applicable:

M

@

(3)

Draft and final environmental documentation in compliance with this division or the federal
National Environmental Policy Act of 1969 (42 U.S.C. Sec. 4321 et seq.).

The date of filing of notices required pursuant to this division or the federal National
Environmental Policy Act of 1969.
All notice and hearing information regarding review and approval of environmental
documentation by federal agencies.

On or after January 1, 2017, the authority and its member agencies shall approve use
agreements for the LA-RICS in an open and noticed public meeting.

This section shall remain in effect only until January 1, 2020, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2020, deletes or extends that
date.

§ 21080.26. FLUORIDATION; APPLICATION OF DIVISION; MINOR ALTERATIONS

This division does not apply to minor alterations to utilities made for the purposes of complying
with Sections 4026.7 and 4026.8 of the Health and Safety Code or regulations adopted thereunder.
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§21080.29. LA PLAYA PROJECT; APPLICATION OF DIVISION

@)

A project located in Los Angeles County that is approved by a public agency before the
effective date of the act adding this section is not in violation of any requirement of this
division by reason of the failure to construct a roadway across the property transferred to the
state pursuant to subdivision (c) and to construct a bridge over the adjacent Ballona Channel in
Los Angeles County, otherwise required as a mitigation measure pursuant to this division, if all
of the following conditions apply:

(1) The improvements specified in this subdivision are not constructed, due in whole or in part,
to the project owner’s or developer’s relinquishment of easement rights to construct those
improvements.

2 The easement rights in paragraph (1) are relinquished in connection with the State of
California, acting by and through the Wildlife Conservation Board of the Department of
Fish and Game, acquiring a wetlands project that is a minimum of 400 acres in size and
located within the coastal zone.

Where those easement rights have been relinquished, any municipal ordinance or regulation
adopted by a charter city or a general law city shall be inapplicable to the extent that the
ordinance or regulation requires construction of the transportation improvements specified in
subdivision (a), or would otherwise require reprocessing or resubmittal of a permit or approval,
including, but not limited to, a final recorded map, a vesting tentative map, or a tentative map,
as a result of the transportation improvements specified in subdivision (a) not being constructed.

(¢ (1) If the Wildlife Conservation Board of the Department of Fish and Game acquires property

within the coastal zone that is a minimum of 400 acres in size pursuant to a purchase and
sale agreement with Playa Capital Company, LLC, the Controller shall direct the trustee
under the Amendment to Declaration of Trust entered into on or about December 11, 1984,
by First Nationwide Savings, as trustee, Summa Corporation, as trustor, and the Controller,
as beneficiary, known as the HRH Inheritance Tax Security Trust, to convey title to the
trust estate of the trust, including real property commonly known as Playa Vista Area C, to
the State of California acting by and through the Wildlife Conservation Board of the
Department of Fish and Game for conservation, restoration, or recreation purposes only,
with the right to transfer the property for those uses to any other agency of the State of
California.

20 This subdivision shall constitute the enabling legislation required by the Amendment to
Declaration of Trust to empower the Controller to direct the trustee to convey title to the
trust estate under the HRH Inheritance Tax Security Trust to the State of California or an
agency thereof.

() The conveyance of the trust estate to the Wildlife Conservation Board pursuant to this
subdivision shall supersede any duty or obligation imposed upon the Controller under the
Probate Code or the Revenue and Taxation Code with respect to the disposition or
application of the net proceeds of the trust estate.

§21080.32. EXEMPTION OF SPECIFIED ACTIONS BY PUBLICLY OWNED TRANSIT
AGENCIES; IMPLEMENTATION OF BUDGET REDUCTIONS

@)

This section shall only apply to publicly owned transit agencies, but shall not apply to any
publicly owned transit agency created pursuant to Section 130050.2 of the Public Utilities
Code.

Except as provided in subdivision (c), and in accordance with subdivision (d), this division does
not apply to actions taken on or after July 1, 1995, by a publicly owned transit agency to
implement budget reductions caused by the failure of agency revenues to adequately fund
agency programs and facilities.
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(c) This section does not apply to any action to reduce or eliminate a transit service, facility,
program, or activity that was approved or adopted as a mitigation measure in any
environmental document authorized by this division or the National Environmental Policy Act
(42 U.S.C. Sec. 4321 et seq.) or to any state or federal requirement that is imposed for the
protection of the environment.

(d (@) This section applies only to actions taken after the publicly owned transit agency has made
a finding that there is a fiscal emergency caused by the failure of agency revenues to
adequately fund agency programs and facilities, and after the publicly owned transit agency
has held a public hearing to consider those actions. A publicly owned transit agency that
has held such a hearing shall respond within 30 days at a regular public meeting to
suggestions made by the public at the initial public hearing. Those actions shall be limited
to projects defined in subdivision (a) or (b) of Section 21065 which initiate or increase fees,
rates, or charges charged for any existing public service, program, or activity; or reduce or
eliminate the availability of an existing publicly owned transit service, facility, program, or
activity.

20 For purposes of this subdivision, “fiscal emergency,” when applied to a publicly owned
transit agency, means that the agency is projected to have negative working capital within
one year from the date that the agency makes the finding that there is a fiscal emergency
pursuant to this section. Working capital shall be determined by adding together all
unrestricted cash, unrestricted short-term investments, and unrestricted short-term accounts
receivable and then subtracting unrestricted accounts payable. Employee retirement funds,
including Internal Revenue Code Section 457 deferred compensation plans and Section
401() plans, health insurance reserves, bond payment reserves, workers’ compensation
reserves, and insurance reserves, shall not be factored into the formula for working capital.

§ 21080.33. EMERGENCY PROJECTS TO MAINTAIN, REPAIR OR RESTORE EXISTING
HIGHWAYS; APPLICATION OF DIVISION; EXCEPTIONS

This division does not apply to any emergency project undertaken, carried out, or approved by a
public agency to maintain, repair, or restore an existing highway, as defined in Section 360 of the
Vehicle Code, except for a highway designated as an official state scenic highway pursuant to
Section 262 of the Streets and Highways Code, within the existing right-of-way of the highway,
damaged as a result of fire, flood, storm, earthquake, land subsidence, gradual earth movement, or
landslide, within one year of the damage. This section does not exempt from this division any
project undertaken, carried out, or approved by a public agency to expand or widen a highway
damaged by fire, flood, storm, earthquake, land subsidence, gradual earth movement, or landslide.

§21080.35. CARRYING OUT OR APPROVING A PROJECT; DEFINITION

For the purposes of Section 21069, the phrase “carrying out or approving a project” shall include
the carrying out or approval of a plan for a project that expands or enlarges an existing publicly
owned airport by any political subdivision, as described in Section 21661.6 of the Public Utilities
Code.

§21080.35.1

(@ Except as provided in subdivision (d), this division does not apply to the installation of a solar
energy system on the roof of an existing building or at an existing parking lot.

() For the purposes of this section, the following terms mean the following:

! Section 21080.35, as added by SB 226, was mislabeled and codified under the same number as an existing code section with
unrelated content. AB 226 does not amend the existing language of Section 21080.35.

27



Association of Environmental Professionals 2019 CEQA Statute

®

(1) “Existing parking lot” means an area designated and used for parking of vehicles as of the
time of the application for the solar energy system and for at least the previous two years.

2 “Solar energy system” includes all associated equipment. Associated equipment consists of
parts and materials that enable the generation and use of solar electricity or solar-heated
water, including any monitoring and control, safety, conversion, and emergency responder
equipment necessary to connect to the customer’s electrical service or plumbing and any
equipment, as well as any equipment necessary to connect the energy generated to the
electrical grid, whether that connection is onsite or on an adjacent parcel of the building
and separated only by an improved right-of-way. “Associated equipment” does not include
a substation.

(1) Associated equipment shall be located on the same parcel of the building, except that
associated equipment necessary to connect the energy generated to the electrical grid may
be located immediately adjacent to the parcel of the building or immediately adjacent to the
parcel of the building and separated only by an improved right-of-way.

(20 Associated equipment shall not occupy more than 500 square feet of ground surface and the
site of the associated equipment shall not contain plants protected by the Native Plant
Protection Act (Chapter 10 (commencing with Section 1900) of Division 2 of the Fish and
Game Code).

This section does not apply if the associated equipment would otherwise require one of the
following:

(1) An individual federal permit pursuant to Section 401 or 404 of the federal Clean Water Act
(33 U.S.C. Sec. 1341 or 1344) or waste discharge requirements pursuant to the Porter-
Cologne Water Quality Control Act (Division 7 (commencing with Section 13000) of the
Water Code).

2 An individual take permit for species protected under the federal Endangered Species Act
of 1973 (16 U.S.C. Sec. 1531 et seq.) or the California Endangered Species Act (Chapter
1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code).

() A streambed alteration permit pursuant to Chapter 6 (commencing with Section 1600) of
Division 2 of the Fish and Game Code.

This section does not apply if the installation of a solar energy system at an existing parking lot
involves either of the following:

(1) The removal of a tree required to be planted, maintained, or protected pursuant to local,
state, or federal requirements, unless the tree dies and there is no requirement to replace the
tree.

2 The removal of a native tree over 25 years old.
This section does not apply to any transmission or distribution facility or connection.

§21080.37. ALTERATION OF EXISTING ROADWAY; APPLICATION OF DIVISION

(a)

This division does not apply to a project or an activity to repair, maintain, or make minor
alterations to an existing roadway if all of the following conditions are met:

(1) The project is carried out by a city or county with a population of less than 100,000 persons
to improve public safety.

(2) (A) The project does not cross a waterway.

B) For purposes of the paragraph, “waterway” means a bay, estuary, lake, pond, river,
slough, or a perennial, intermittent, or ephemeral stream, lake, or estuarine-marine
shoreline.
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(b)

©

(3) The project involves negligible or no expansion of an existing use beyond that existing at
the time of the lead agency’s determination.

4) The roadway is not a state roadway.

(5) (A) The site of the project does not contain wetlands or riparian areas and does not have
significant value as a wildlife habitat, and the project does not harm any species
protected by the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.),
the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of
Division 2 of the Fish and Game Code), or the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game
Code), and the project does not cause the destruction or removal of any species
protected by a local ordinance.

B) For the purposes of this paragraph:

=

(i) “Riparian areas” mean those areas transitional between terrestrial and aquatic
ecosystems and that are distinguished by gradients in biophysical conditions,
ecological processes, and biota. A riparian area is an area through which surface
and subsurface hydrology connect waterbodies with their adjacent uplands. A
riparian area includes those portions of terrestrial ecosystems that significantly
influence exchanges of energy and matter with aquatic ecosystems. A riparian area
is adjacent to perennial, intermittent, and ephemeral streams, lakes, and estuarine-
marine shorelines.

(i) “Significant value as a wildlife habitat” includes wildlife habitat of national,
statewide, regional, or local importance; habitat for species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531, et seq.), the California
Endangered Species Act (Chapter 1.5 (commencing with Section 2050) of Division
3 of the Fish and Game Code), or the Native Plant Protection Act (Chapter 10
(commencing with Section 1900) of Division 2 of the Fish and Game Code);
habitat identified as candidate, fully protected, sensitive, or species of special status
by local, state, or federal agencies; or habitat essential to the movement of resident
or migratory wildlife.

(iii) “Wetlands™ has the same meaning as in the United States Fish and Wildlife Service
Manual, Part 660 FW 2 (June 21, 1993).

(iv) “Wildlife habitat” means the ecological communities upon which wild animals,
birds, plants, fish, amphibians, and invertebrates depend for their conservation and
protection.

6) The project does not impact cultural resources.

(7) The roadway does not affect scenic resources, as provided pursuant to subdivision (c) of
Section 21084.

Prior to determining that a project is exempt pursuant to this section, the lead agency shall do

both of the following:

(1) Include measures in the project to mitigate potential vehicular traffic and safety impacts
and bicycle and pedestrian safety impacts.

(2) Hold a noticed public hearing on the project to hear and respond to public comments. The
hearing on the project may be conducted with another noticed lead agency public hearing.
Publication of the notice shall be no fewer times than required by Section 6061 of the
Government Code, by the public agency in a newspaper of general circulation in the area.

For purposes of this section, “roadway” means a roadway as defined pursuant to Section 530 of
the Vehicle Code and the previously graded and maintained shoulder that is within a roadway
right-of-way of no more than five feet from the edge of the roadway.
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(d Whenever a local agency determines that a project is not subject to this division pursuant to this
notice with the Office of Planning and Research, and with the county clerk in the county in
which the project will be located in the manner specified in subdivisions (b) and (c) of Section
21152.

(e) This section shall remain in effect only until January 1, 2020, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2020, deletes or extends that
date.

§21080.42.

(@ The following transportation projects are exempt from this division:

@) U.S. Highway 101 interchange modification, adding southbound auxiliary lane and
southbound mixed flow lane, from Interstate 280 to Yerba Buena Road, in Santa Clara
County.

20 Construct north and southbound high-occupancy vehicle lanes on I-805 from I-5 to Carroll
Canyon Road, including construction of north-facing direct access ramps in San Diego
County.

@) State Route 99, Los Molinas rehabilitation and traffic calming, from Orange Street to
Tehama Vine Road, in Tehama County.

4 State Route 99, Island Park widening project, adding one mixed flow lane in each direction,
from Ashlan Avenue to Grantlund Avenue, in Fresno County.

) State Route 99 median widening, adding one mixed flow lane in each direction, from State
Route 120 west to 0.4 miles north of Arch Road, in Manteca in San Joaquin County.

(6) State Route 12 pavement rehabilitation and shoulder widening in San Joaquin County on
Bouldin Island.

(7) State Route 91 widening, adding one mixed flow lane in each direction, from State Route
55 to Weir Canyon Road in Orange County.

© U.S. Highway 101 pavement rehabilitation and shoulder widening in San Luis Obispo
County.

() An exemption provided pursuant to subdivision (a) shall not apply to a transportation project if,
on or after February 1, 2009, a lead agency changes the scope of that project from the manner
in which the project is described in subdivision (a).

§ 21080.45 [REPEALED)]
§ 21080.46 [DELETED]

§ 21081. NECESSARY FINDINGS WHERE ENVIRONMENTAL IMPACT REPORT IDENTIFIES
EFFECTS

Pursuant to the policy stated in Sections 21002 and 21002.1, no public agency shall approve or
carry out a project for which an environmental impact report has been certified which identifies one
or more significant effects on the environment that would occur if the project is approved or carried
out unless both of the following occur:

(@ The public agency makes one or more of the following findings with respect to each significant
effect:

(1) Changes or alterations have been required in, or incorporated into, the project which
mitigate or avoid the significant effects on the environment.

2 Those changes or alterations are within the responsibility and jurisdiction of another public
agency and have been, or can and should be, adopted by that other agency.
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(3) Specific economic, legal, social, technological, or other considerations, including
considerations for the provision of employment opportunities for highly trained workers,
make infeasible the mitigation measures or alternatives identified in the environmental
impact report.

With respect to significant effects which were subject to a finding under paragraph (3) of
subdivision (a), the public agency finds that specific overriding economic, legal, social,
technological, or other benefits of the project outweigh the significant effects on the
environment.

§21081.2 EXCEPTION TO FINDINGS FOR INFILL RESIDENTIAL PROJECTS

@)

Except as provided in subdivision (c), if a residential project, not exceeding 100 units, with a
minimum residential density of 20 units per acre and within one-half mile of a transit stop, on
an infill site in an urbanized area is in compliance with the traffic, circulation, and
transportation policies of the general plan, applicable community plan, applicable specific plan,
and applicable ordinances of the city or county with jurisdiction over the area where the project
is located, and the city or county requires that the mitigation measures approved in a previously
certified project area environmental impact report applicable to the project be incorporated into
the project, the city or county is not required to comply with subdivision (a) of Section 21081
with respect to the making of any findings regarding the impacts of the project on traffic at
intersections, or on streets, highways, or freeways.

Nothing in subdivision (a) restricts the authority of a city or county to adopt feasible mitigation
measures with respect to the impacts of a project on pedestrian and bicycle safety.

Subdivision (a) does not apply in any of the following circumstances:

(1) The application for a proposed project is made more than five years after certification of the
project area environmental impact report applicable to the project.

2 A major change has occurred within the project area after certification of the project area
environmental impact report applicable to the project.

() The project area environmental impact report applicable to the project was certified with
overriding considerations pursuant to subdivision (b) of Section 21081 to the significant
impacts on the environment with respect to traffic or transportation.

@ The proposed project covers more than four acres.
A project shall not be divided into smaller projects in order to qualify pursuant to this section.

Nothing in this section relieves a city or county from the requirement to analyze the project’s
effects on traffic at intersections, or on streets, highways, or freeways, or from making a
determination that the project may have a significant effect on traffic.

For the purposes of this section, “project area environmental impact report” means an
environmental impact report certified on any of the following:

(1) A general plan.

(20 A revision or update to the general plan that includes at least the land use and circulation
elements.

(3) An applicable community plan.
4 An applicable specific plan.

) A housing element of the general plan, if the environmental impact report analyzed the
environmental effects of the density of the proposed project.

6) A zoning ordinance.
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§21081.3. AESTHETIC IMPACTS

(@)

Except as specified in subdivision (b), a lead agency is not required to evaluate the aesthetic

effects of a project and aesthetic effects shall not be considered significant effects on the
environment if the project involves the refurbishment, conversion, repurposing, or replacement

of an existing building that meets all of the following requirements:

(1) The building is abandoned, dilapidated, or has been vacant for more than one year.

(2) The building site is immediately adjacent to parcels that are developed with qualified urban
uses or at least 75 percent of the perimeter of the site adjoins parcels that are developed

with qualified urban uses and the remaining 25 percent of the site adjoins parcels that
previously have been developed for qualified urban uses.

3) _The project includes the construction of housing.

(4) _Any new structure does not substantially exceed the height of the existing structure.
(5) The project does not create a new source of substantial light or glare.

(b) Subdivision (a) shall not apply to either of the following:

(1) A project with potentially significant aesthetic effects on an official state scenic highway
established pursuant to Article 2.5 (commencing with Section 260) of Chapter 2 of

Division 1 of the Streets and Highways Code.

(2 A project with potentially significant aesthetic effects on historical or cultural resources.
This section does not alter, affect, or otherwise change the authority of a lead agency to

consider aesthetic issues and to require the mitigation or avoidance of adverse aesthetic effect
pursuant to other laws.

For purposes of this section, “dilapidated” means decayed, deteriorated, or fallen into such

(e)

disrepair through neglect or misuse so as to require substantial repair for safe and proper use.

This section shall remain in effect only until January 1, 2024, and as of that date is repealed.

§21081.5. FEASIBILITY OF MITIGATION MEASURES OR PROJECT ALTERNATIVES; BASIS
FOR FINDINGS

In making the findings required by paragraph (3) of subdivision (a) of Section 21081, the public
agency shall base its findings on substantial evidence in the record.

§21081.6. FINDINGS OR NEGATIVE DECLARATIONS; REPORTING OR MONITORING
PROJECT CHANGES; EFFECT ON ENVIRONMENT; CONDITIONS

(a)

When making the findings required by paragraph (1) of subdivision (a) of Section 21081 or when
adopting a mitigated negative declaration pursuant to paragraph (2) of subdivision (c) of Section
21080, the following requirements shall apply:

(1) The public agency shall adopt a reporting or monitoring program for the changes made to
the project or conditions of project approval, adopted in order to mitigate or avoid
significant effects on the environment. The reporting or monitoring program shall be
designed to ensure compliance during project implementation. For those changes which
have been required or incorporated into the project at the request of a responsible agency or
a public agency having jurisdiction by law over natural resources affected by the project,
that agency shall, if so requested by the lead agency or a responsible agency, prepare and
submit a proposed reporting or monitoring program.

2 The lead agency shall specify the location and custodian of the documents or other material
which constitute the record of proceedings upon which its decision is based.

A public agency shall provide that measures to mitigate or avoid significant effects on the
environment are fully enforceable through permit conditions, agreements, or other measures.
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Conditions of project approval may be set forth in referenced documents which address
required mitigation measures or, in the case of the adoption of a plan, policy, regulation, or
other public project, by incorporating the mitigation measures into the plan, policy, regulation,
or project design.

() Prior to the close of the public review period for a draft environmental impact report or
mitigated negative declaration, a responsible agency, or a public agency having jurisdiction
over natural resources affected by the project, shall either submit to the lead agency complete
and detailed performance objectives for mitigation measures which would address the
significant effects on the environment identified by the responsible agency or agency having
jurisdiction over natural resources affected by the project, or refer the lead agency to
appropriate, readily available guidelines or reference documents. Any mitigation measures
submitted to a lead agency by a responsible agency or an agency having jurisdiction over
natural resources affected by the project shall be limited to measures which mitigate impacts to
resources which are subject to the statutory authority of, and definitions applicable to, that
agency. Compliance or noncompliance by a responsible agency or agency having jurisdiction
over natural resources affected by a project with that requirement shall not limit the authority of
the responsible agency or agency having jurisdiction over natural resources affected by a
project, or the authority of the lead agency, to approve, condition, or deny projects as provided
by this division or any other provision of law.

§21081.7. TRANSPORTATION INFORMATION; SUBMISSION OF REPORT TO
TRANSPORTATION PLANNING AGENCY

Transportation information resulting from the reporting or monitoring program required to be
adopted by a public agency pursuant to Section 21081.6 shall be submitted to the transportation
planning agency in the region where the project is located and to the Department of Transportation
for a project of statewide, regional, or areawide significance according to criteria developed
pursuant to Section 21083. The transportation planning agency and the Department of
Transportation shall adopt guidelines for the submittal of those reporting or monitoring programs.

§21082. PUBLIC AGENCIES; ADOPTION OF OBJECTIVES, CRITERIA AND PROCEDURES;
CONSISTENCY WITH GUIDELINES

All public agencies shall adopt by ordinance, resolution, rule, or regulation, objectives, criteria, and
procedures for the evaluation of projects and the preparation of environmental impact reports and
negative declarations pursuant to this division. A school district, or any other district, whose
boundaries are coterminous with a city, county, or city and county, may utilize the objectives,
criteria, and procedures of the city, county, or city and county, as may be applicable, in which case,
the school district or other district need not adopt objectives, criteria, and procedures of its own.
The objectives, criteria, and procedures shall be consistent with the provisions of this division and
with the guidelines adopted by the Secretary of the Resources Agency pursuant to Section 21083.
Such objectives, criteria, and procedures shall be adopted by each public agency no later than 60
days after the Secretary of the Resources Agency has adopted guidelines pursuant to Section
21083.

§21082.1. DRAFT ENVIRONMENTAL IMPACT REPORT, ENVIRONMENTAL IMPACT

REPORT, OR NEGATIVE DECLARATION; PREPARATION BY PUBLIC AGENCY

(@ A draft environmental impact report, environmental impact report, negative declaration, or
mitigated negative declaration prepared pursuant to the requirements of this division shall be
prepared directly by, or under contract to, a public agency.

() This section does not prohibit, and shall not be construed as prohibiting, a person from
submitting information or other comments to the public agency responsible for preparing an
environmental impact report, draft environmental impact report, negative declaration, or
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mitigated negative declaration. The information or other comments may be submitted in any
format, shall be considered by the public agency, and may be included, in whole or in part, in
any report or declaration.

The lead agency shall do all of the following:
(1) Independently review and analyze any report or declaration required by this division.
) Circulate draft documents that reflect its independent judgment.

() As part of the adoption of a negative declaration or a mitigated negative declaration, or
certification of an environmental impact report, find that the report or declaration reflects
the independent judgment of the lead agency.

4 Submit a sufficient number of copies, in either a hard-copy or electronic form as required
by the Office of Planning and Research, of the draft environmental impact report, proposed
negative declaration, or proposed mitigated negative declaration to the State Clearinghouse
for review and comment by state agencies, if any of the following apply:

(A) A state agency is any of the following:
() The lead agency.
(i) A responsible agency.
(i) A trustee agency.
(B) A state agency otherwise has jurisdiction by law with respect to the project.

©) The proposed project is of sufficient statewide, regional, or areawide environmental
significance as determined pursuant to the guidelines certified and adopted pursuant to
Section 21083.

§21082.2. SIGNIFICANT EFFECT ON ENVIRONMENT; DETERMINATION; ENVIRONMENTAL
IMPACT REPORT PREPARATION

(a)

(b)

(d)

(e)

The lead agency shall determine whether a project may have a significant effect on the
environment based on substantial evidence in light of the whole record.

The existence of public controversy over the environmental effects of a project shall not require
preparation of an environmental impact report if there is no substantial evidence in light of the
whole record before the lead agency that the project may have a significant effect on the
environment.

Argument, speculation, unsubstantiated opinion or narrative, evidence which is clearly
inaccurate or erroneous, or evidence of social or economic impacts which do not contribute to,
or are not caused by, physical impacts on the environment, is not substantial evidence.
Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.

If there is substantial evidence, in light of the whole record before the lead agency, that a
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

Statements in an environmental impact report and comments with respect to an environmental
impact report shall not be deemed determinative of whether the project may have a significant
effect on the environment.

§21082.3.

(a)

Any mitigation measures agreed upon in the consultation conducted pursuant to Section
21080.3.2 shall be recommended for inclusion in the environmental document and in an
adopted mitigation monitoring and reporting program, if determined to avoid or lessen the
impact pursuant to paragraph (2) of subdivision (b), and shall be fully enforceable.
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() If a project may have a significant impact on a tribal cultural resource, the lead agency’s
environmental document shall discuss both of the following:

)

@

Whether the proposed project has a significant impact on an identified tribal cultural
resource.

Whether feasible alternatives or mitigation measures, including those measures that may be
agreed to pursuant to subdivision (a), avoid or substantially lessen the impact on the
identified tribal cultural resource.

Any information, including, but not limited to, the location, description, and use of the
tribal cultural resources, that is submitted by a California Native American tribe during the
environmental review process shall not be included in the environmental document or
otherwise disclosed by the lead agency or any other public agency to the public, consistent
with subdivision () of Section 6254 of, and Section 6254.10 of, the Government Code, and
subdivision (d) of Section 15120 of Title 14 of the California Code of Regulations, without
the prior consent of the tribe that provided the information. If the lead agency publishes any
information submitted by a California Native American tribe during the consultation or
environmental review process, that information shall be published in a confidential
appendix to the environmental document unless the tribe that provided the information
consents, in writing, to the disclosure of some or all of the information to the public. This
subdivision does not prohibit the confidential exchange of the submitted information
between public agencies that have lawful jurisdiction over the preparation of the
environmental document.

() This subdivision does not prohibit the confidential exchange of information regarding
tribal cultural resources submitted by a California Native American tribe during the
consultation or environmental review process among the lead agency, the California
Native American tribe, the project applicant, or the project applicant’s agent. Except as
provided in subparagraph (8) or unless the California Native American tribe providing
the information consents, in writing, to public disclosure, the project applicant or the
project applicant’s legal advisers, using a reasonable degree of care, shall maintain the
confidentiality of the information exchanged for the purposes of preventing looting,
vandalism, or damage to a tribal cultural resource and shall not disclose to a third party
confidential information regarding tribal cultural resources.

®) This paragraph does not apply to data or information that are or become publicly
available, are already in the lawful possession of the project applicant before the
provision of the information by the California Native American tribe, are independently
developed by the project applicant or the project applicant’s agents, or are lawfully
obtained by the project applicant from a third party that is not the lead agency, a
California Native American tribe, or another public agency.

This subdivision does not affect or alter the application of subdivision () of Section 6254 of
the Government Code, Section 6254.10 of the Government Code, or subdivision (d) of
Section 15120 of Title 14 of the California Code of Regulations.

This subdivision does not prevent a lead agency or other public agency from describing the
information in general terms in the environmental document so as to inform the public of
the basis of the lead agency’s or other public agency’s decision without breaching the
confidentiality required by this subdivision.

In addition to other provisions of this division, the lead agency may certify an environmental
impact report or adopt a mitigated negative declaration for a project with a significant impact
on an identified tribal cultural resource only if one of the following occurs:
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(1) The consultation process between the California Native American tribe and the lead agency
has occurred as provided in Sections 21080.3.1 and 21080.3.2 and concluded pursuant to
subdivision (b) of Section 21080.3.2.

2 The California Native American tribe has requested consultation pursuant to Section
21080.3.1 and has failed to provide comments to the lead agency, or otherwise failed to
engage, in the consultation process.

() The lead agency has complied with subdivision (d) of Section 21080.3.1 and the California
Native American tribe has failed to request consultation within 30 days.

If the mitigation measures recommended by the staff of the lead agency as a result of the
consultation process are not included in the environmental document or if there are no agreed
upon mitigation measures at the conclusion of the consultation or if consultation does not
occur, and if substantial evidence demonstrates that a project will cause a significant effect to a
tribal cultural resources, the lead agency shall consider feasible mitigation pursuant to
subdivision (b) of Section 21084.3.

Consistent with subdivision (c), the lead agency shall publish confidential information obtained
from a California Native American tribe during the consultation process in a confidential
appendix to the environmental document and shall include a general description of the
information, as provided in paragraph (4) of subdivision (c) in the environmental document for
public review during the public comment period provided pursuant to this division.

This section is not intended, and may not be construed, to limit consultation between the state
and tribal governments, existing confidentiality provisions, or the protection of religious
exercise to the fullest extent permitted under state and federal law.

§21082.4.

In describing and evaluating a project in an environmental review document prepared pursuant

to this division, the lead agency may consider specific economic, legal, social, technological, or

other benefits, including regionwide or statewide environmental benefits, of a proposed project

and the negative impacts of denying the project. Any benefits or negative impacts considered

pursuant to this section shall be based on substantial evidence in light of the whole record.

§ 21083. OFFICE OF PLANNING AND RESEARCH; PREPARATION AND DEVELOPMENT OF
GUIDELINES; CONDITIONS

(a)

The Office of Planning and Research shall prepare and develop proposed guidelines for the
implementation of this division by public agencies. The guidelines shall include objectives and
criteria for the orderly evaluation of projects and the preparation of environmental impact
reports and negative declarations in a manner consistent with this division.

The guidelines shall specifically include criteria for public agencies to follow in determining
whether or not a proposed project may have a “significant effect on the environment.” The
criteria shall require a finding that a project may have a “significant effect on the environment”
if one or more of the following conditions exist:

(1) A proposed project has the potential to degrade the quality of the environment, curtail the
range of the environment, or to achieve short-term, to the disadvantage of long-term,
environmental goals.

20 The possible effects of a project are individually limited but cumulatively considerable. As
used in this paragraph, “cumulatively considerable” means that the incremental effects of
an individual project are considerable when viewed in connection with the effects of past
projects, the effects of other current projects, and the effects of probable future projects.

() The environmental effects of a project will cause substantial adverse effects on human
beings, either directly or indirectly.
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©)

The guidelines shall include procedures for determining the lead agency pursuant to Section
21165.

The guidelines shall include criteria for public agencies to use in determining when a proposed
project is of sufficient statewide, regional, or areawide environmental significance that a draft
environmental impact report, a proposed negative declaration, or a proposed mitigated negative
declaration shall be submitted to appropriate state agencies, through the State Clearinghouse,
for review and comment prior to completion of the environmental impact report, negative
declaration, or mitigated negative declaration.

The Office of Planning and Research shall develop and prepare the proposed guidelines as soon
as possible and shall transmit them immediately to the Secretary of the Resources Agency. The
Secretary of the Resources Agency shall certify and adopt the guidelines pursuant to Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code, which shall become effective upon the filing thereof. However, the guidelines shall not
be adopted without compliance with Sections 11346.4, 11346.5, and 11346.8 of the
Government Code.

The Office of Planning and Research shall, at least once every two years, review the guidelines
adopted pursuant to this section and shall recommend proposed changes or amendments to the
Secretary of the Resources Agency. The Secretary of the Resources Agency shall certify and
adopt guidelines, and any amendments thereto, at least once every two years, pursuant to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, which shall become effective upon the filing thereof. However, guidelines
may not be adopted or amended without compliance with Sections 11346.4, 11346.5, and
11346.8 of the Government Code.

§21083.01. GUIDELINES AMENDMENTS; FIRE HAZARD

@)

On or after January 1, 2013, at the time of the next review of the guidelines prepared and
developed to implement this division pursuant to subdivision () of Section 21083, the Office of
Planning and Research, in cooperation with the Department of Forestry and Fire Protection,
shall prepare, develop, and transmit to the Secretary of the Natural Resources Agency
recommended proposed changes or amendments to the initial study checklist of the guidelines
implementing this division for the inclusion of questions related to fire hazard impacts for
projects located on lands classified as state responsibility areas, as defined in Section 4102, and
on lands classified as very high fire hazard severity zones, as defined in subdivision (i) of
Section 51177 of the Government Code.

() Upon receipt and review, the Secretary of the Natural Resources Agency shall certify and adopt
the recommended proposed changes or amendments prepared and developed by the Office of
Planning and Research pursuant to subdivision (a).

§ 21083.05.

The Office of Planning and Research shall periodically update the guidelines for the mitigation of
greenhouse gas emissions or the effects of greenhouse gas emissions as required by this division,
including, but not limited to, effects associated with transportation or energy consumption to
incorporate new information or criteria established by the State Air Resources Board pursuant to
Division 25.5 (commencing with Section 38500) of the Health and Safety Code.

§21083.09.

On or before July 1, 2016, the Office of Planning and Research shall prepare and develop, and the
Secretary of the Natural Resources Agency shall certify and adopt, revisions to the guidelines that
update Appendix G of Chapter 3 (commencing with Section 15000) of Division 6 of Title 4 of the
California Code of Regulations to do both of the following:
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(@) Separate the consideration of paleontological resources from tribal cultural resources and
update the relevant sample questions.

() Add consideration of tribal cultural resources with relevant sample questions.

§21083.1. LEGISLATIVE INTENT; INTERPRETATION BY COURTS

It is the intent of the Legislature that courts, consistent with generally accepted rules of statutory
interpretation, shall not interpret this division or the state guidelines adopted pursuant to Section
21083 in a manner which imposes procedural or substantive requirements beyond those explicitly
stated in this division or in the state guidelines.

§ 21083.2. ARCHAEOLOGICAL RESOURCES; DETERMINATION OF EFFECT OF PROJECT;
EIR OR NEGATIVE DECLARATION; MITIGATION MEASURES

(@ As part of the determination made pursuant to Section 21080.1, the lead agency shall determine
whether the project may have a significant effect on archaeological resources. If the lead
agency determines that the project may have a significant effect on unique archaeological
resources, the environmental impact report shall address the issue of those resources. An
environmental impact report, if otherwise necessary, shall not address the issue of nonunique
archaeological resources. A negative declaration shall be issued with respect to a project if, but
for the issue of nonunique archaeological resources, the negative declaration would be
otherwise issued.

() If it can be demonstrated that a project will cause damage to a unique archaeological resource,
the lead agency may require reasonable efforts to be made to permit any or all of these
resources to be preserved in place or left in an undisturbed state. Examples of that treatment, in
no order of preference, may include, but are not limited to, any of the following:

1) Planning construction to avoid archaeological sites.

)
2) Deeding archaeological sites into permanent conservation easements.
)

3

(
(
() Capping or covering archaeological sites with a layer of soil before building on the sites.
(

4 Planning parks, greenspace, or other open space to incorporate archaeological sites.

() To the extent that unique archaeological resources are not preserved in place or not left in an
undisturbed state, mitigation measures shall be required as provided in this subdivision. The
project applicant shall provide a guarantee to the lead agency to pay one-half the estimated cost
of mitigating the significant effects of the project on unique archaeological resources. In
determining payment, the lead agency shall give due consideration to the in-kind value of
project design or expenditures that are intended to permit any or all archaeological resources or
California Native American culturally significant sites to be preserved in place or left in an
undisturbed state. When a final decision is made to carry out or approve the project, the lead
agency shall, if necessary, reduce the specified mitigation measures to those which can be
funded with the money guaranteed by the project applicant plus the money voluntarily
guaranteed by any other person or persons for those mitigation purposes. In order to allow time
for interested persons to provide the funding guarantee referred to in this subdivision, a final
decision to carry out or approve a project shall not occur sooner than 60 days after completion
of the recommended special environmental impact report required by this section.

(d Excavation as mitigation shall be restricted to those parts of the unique archaeological resource
that would be damaged or destroyed by the project. Excavation as mitigation shall not be
required for a unique archaeological resource if the lead agency determines that testing or
studies already completed have adequately recovered the scientifically consequential
information from and about the resource, if this determination is documented in the
environmental impact report.
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@)

In no event shall the amount paid by a project applicant for mitigation measures required
pursuant to subdivision (c) exceed the following amounts:

(1) An amount equal to one-half of 1 percent of the projected cost of the project for mitigation
measures undertaken within the site boundaries of a commercial or industrial project.

2 An amount equal to three-fourths of 1 percent of the projected cost of the project for
mitigation measures undertaken within the site boundaries of a housing project consisting
of a single unit.

@) If a housing project consists of more than a single unit, an amount equal to three-fourths of
1 percent of the projected cost of the project for mitigation measures undertaken within the
site boundaries of the project for the first unit plus the sum of the following:

() Two hundred dollars ($200) per unit for any of the next 99 units.
B) One hundred fifty dollars ($150) per unit for any of the next 400 units.
(€) One hundred dollars ($100) per unit in excess of 500 units.

Unless special or unusual circumstances warrant an exception, the field excavation phase of an
approved mitigation plan shall be completed within 90 days after final approval necessary to
implement the physical development of the project or, if a phased project, in connection with
the phased portion to which the specific mitigation measures are applicable. However, the
project applicant may extend that period if he or she so elects. Nothing in this section shall
nullify protections for Indian cemeteries under any other provision of law.

As used in this section, “unique archaeological resource” means an archaeological artifact,
object, or site about which it can be clearly demonstrated that, without merely adding to the
current body of knowledge, there is a high probability that it meets any of the following
criteria:

(1) Contains information needed to answer important scientific research questions and that
there is a demonstrable public interest in that information.

(20 Has a special and particular quality such as being the oldest of its type or the best available
example of its type.

@3) Is directly associated with a scientifically recognized important prehistoric or historic event
or person.

As used in this section, “nonunique archaeological resource” means an archaeological artifact,
object, or site which does not meet the criteria in subdivision (g). A nonunique archaeological
resource need be given no further consideration, other than the simple recording of its existence
by the lead agency if it so elects.

As part of the objectives, criteria, and procedures required by Section 21082 or as part of
conditions imposed for mitigation, a lead agency may make provisions for archaeological sites
accidentally discovered during construction. These provisions may include an immediate
evaluation of the find. If the find is determined to be a unique archaeological resource,
contingency funding and a time allotment sufficient to allow recovering an archaeological
sample or to employ one of the avoidance measures may be required under the provisions set
forth in this section. Construction work may continue on other parts of the building site while
archaeological mitigation takes place.

This section does not apply to any project described in subdivision (a) or (b) of Section 21065 if
the lead agency elects to comply with all other applicable provisions of this division. This
section does not apply to any project described in subdivision (c) of Section 21065 if the
applicant and the lead agency jointly elect to comply with all other applicable provisions of this
division.
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Any additional costs to any local agency as a result of complying with this section with respect
to a project of other than a public agency shall be borne by the project applicant.

Nothing in this section is intended to affect or modify the requirements of Section 21084 or
21084.1.

§ 21083.3. APPLICATION OF DIVISION TO APPROVAL OF SUBDIVISION MAP OR OTHER
PROJECT; LIMITATION; MITIGATION MEASURES UNDER PRIOR ENVIRONMENTAL IMPACT
REPORT; PUBLIC HEARING; FINDING

@)

If a parcel has been zoned to accommodate a particular density of development or has been
designated in a community plan to accommodate a particular density of development and an
environmental impact report was certified for that zoning or planning action, the application of
this division to the approval of any subdivision map or other project that is consistent with the
zoning or community plan shall be limited to effects upon the environment which are peculiar
to the parcel or to the project and which were not addressed as significant effects in the prior
environmental impact report, or which substantial new information shows will be more
significant than described in the prior environmental impact report.

If a development project is consistent with the general plan of a local agency and an
environmental impact report was certified with respect to that general plan, the application of
this division to the approval of that development project shall be limited to effects on the
environment which are peculiar to the parcel or to the project and which were not addressed as
significant effects in the prior environmental impact report, or which substantial new
information shows will be more significant than described in the prior environmental impact
report.

Nothing in this section affects any requirement to analyze potentially significant offsite impacts
and cumulative impacts of the project not discussed in the prior environmental impact report
with respect to the general plan. However, all public agencies with authority to mitigate the
significant effects shall undertake or require the undertaking of any feasible mitigation
measures specified in the prior environmental impact report relevant to a significant effect
which the project will have on the environment or, if not, then the provisions of this section
shall have no application to that effect. The lead agency shall make a finding, at a public
hearing, as to whether those mitigation measures will be undertaken.

An effect of a project upon the environment shall not be considered peculiar to the parcel or to
the project, for purposes of this section, if uniformly applied development policies or standards
have been previously adopted by the city or county, with a finding based upon substantial
evidence, which need not include an environmental impact report, that the development
policies or standards will substantially mitigate that environmental effect when applied to
future projects, unless substantial new information shows that the policies or standards will not
substantially mitigate the environmental effect.

Where a community plan is the basis for application of this section, any rezoning action
consistent with the community plan shall be a project subject to exemption from this division in
accordance with this section. As used in this section, “community plan” means a part of the
general plan of a city or county which (1) applies to a defined geographic portion of the total
area included in the general plan, (2) complies with Article 5 (commencing with Section 65300)
of Chapter 3 of Division 1 of Title 7 of the Government Code by including or referencing each
of the mandatory elements specified in Section 65302 of the Government Code, and (3) contains
specific development policies adopted for the area included in the community plan and
identifies measures to implement those policies, so that the policies which will apply to each
parcel can be determined.

No person shall have standing to bring an action or proceeding to attack, review, set aside,
void, or annul a finding of a public agency made at a public hearing pursuant to subdivision (a)
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with respect to the conformity of the project to the mitigation measures identified in the prior
environmental impact report for the zoning or planning action, unless he or she has participated
in that public hearing. However, this subdivision shall not be applicable if the local agency
failed to give public notice of the hearing as required by law. For purposes of this subdivision,
a person has participated in the public hearing if he or she has either submitted oral or written
testimony regarding the proposed determination, finding, or decision prior to the close of the
hearing.

Any community plan adopted prior to January 1, 1982, which does not comply with the
definitional criteria specified in subdivision (¢) may be amended to comply with that criteria, in
which case the plan shall be deemed a “community plan” within the meaning of subdivision (e)
if (1) an environmental impact report was certified for adoption of the plan, and (2) at the time of
the conforming amendment, the environmental impact report has not been held inadequate by a
court of this state and is not the subject of pending litigation challenging its adequacy.

§21083.4. COUNTIES; CONVERSION OF OAK WOODLANDS; MITIGATION ALTERNATIVES;
OAK WOODLANDS CONSERVATION ACT GRANT USE; EXEMPTIONS

@)

()

For purposes of this section, “oak” means a native tree species in the genus Quercus, not
designated as Group A or Group B commercial species pursuant to regulations adopted by the
State Board of Forestry and Fire Protection pursuant to Section 4526, and that is 5 inches or
more in diameter at breast height.

As part of the determination made pursuant to Section 21080.1, a county shall determine
whether a project within its jurisdiction may result in a conversion of oak woodlands that will
have a significant effect on the environment. If a county determines that there may be a
significant effect to oak woodlands, the county shall require one or more of the following oak
woodlands mitigation alternatives to mitigate the significant effect of the conversion of oak
woodlands:

(1) Conserve oak woodlands, through the use of conservation easements.

