OFFICIAL RESPONSE TO SIGNIFICANT ENVIRONMENTAL
POINTS RAISED DURING THE TIMBER HARVESTING PLAN
EVALUATION PROCESS

FROM THE DIRECTOR OF THE CALIFORNIA DEPARTMENT OF
FORESTRY AND FIRE PROTECTION (CAL FIRE)

TIMBER HARVESTING PLAN (THP)No: 1-21-00096-MEN

SUBMITTER: Mendocino Redwood Company LLC
COUNTY: Mendocino

END OF PUBLIC COMMENT PERIOD: February 17, 2022

DATE OF RESPONSE AND APPROVAL.: April 1, 2022

The California Department of Forestry and Fire Protection (CAL FIRE) serves as the lead
agency in the review of Timber Harvesting Plans. These plans are submitted to CAL FIRE,
which directs a multidisciplinary review team of specialists from other governmental
agencies to ensure compliance with environmental laws and regulations. As a part of this
review process, CAL FIRE accepted and responded to comments, which addressed
significant environmental points raised during the evaluation of the plan referenced above.
This document is the Director's official response to those significant environmental points,
which specifically address this Timber Harvesting Plan. Comments, which were made on
like topics, have been grouped together and addressed in a single response. Remarks
concerning the validity of the review process for timber operations, questions of law, or
topics and concerns so remote or speculative that they could not be reasonably assessed
or related to the outcome of a timber harvesting operation, have not been addressed.
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PUBLIC NOTIFICATION

To inform the public of this proposed Timber Harvesting Plan (THP) and determine if there were
any concerns with the plan the following actions were taken:

* Notification of the receipt of a timber harvesting plan was sent to the adjacent landowner(s).

* Notice of the receipt of the plan was submitted to the county clerk for posting with other
environmental notices.

* Notice of the plan was posted at the Department's local office and also at the regional office
in Santa Rosa.

* Notice of the receipt of the THP was sent to those organizations and individuals on the
Department's list for notification of plans in the county.

* A “Notice of the Intent to Harvest Timber” was posted near the plan site.

THP REVIEW PROCESS

The laws and regulations that govern the Timber Harvesting Plan review process are found in
Statute law in the form of the Forest Practice Act which is contained in the Public Resources Code
(PRC) and Administrative law in the rules of the Board of Forestry and Fire Protection (the Forest
Practice Rules) which are contained in the California Code of Regulations (CCR).

The Forest Practice Rules are lengthy in scope and detail and provide explicit instructions for
permissible and prohibited actions that govern the conduct of timber operations in the field. The
major categories covered by the rules include:

Timber Harvesting Plan contents and the Timber Harvesting Plan review process
Silvicultural methods

Harvesting practices and erosion control

Site preparation

Watercourse and lake protection

Hazard reduction

Fire protection

Forest insect and disease protection practices

Coastal Commission Special Treatment Areas

Use, construction and maintenance of logging roads and landings
County-specific rules

When a THP is submitted to the Department, it undergoes a multidisciplinary review consisting of
several steps. In addition to CAL FIRE, the Review Team members include representatives of the
California Department of Fish and Wildlife (CDFW); the appropriate Regional Water Quality
Control Board (RWQCB or RWB); California Geological Survey (CGS); the Department of Parks
and Recreation (DPR); the appropriate County Planning office; and if within their jurisdiction, the
Coastal Commission (CC) (14 CCR §1037.5(a)). Once submitted the Director determines if the
plan is accurate, complete, and in proper order, and if so, files the plan (14CCR §1037). In
addition, the Review Team determines whether a Pre Harvest Inspection (PHI) is necessary, and
what areas of concern are to be examined during the inspection (14 CCR §1037.5(g)(1)).
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If the plan is accepted for filing, and a PHI is determined to be needed, a field review is conducted
to evaluate the adequacy of the THP. All agency personnel who comprise the multidisciplinary
Review Team are invited to attend the PHI as well as other experts and agency personnel whom
the Department may request. During this field review, additional mitigation and/or
recommendations may be formulated to provide greater environmental protection. These
recommendations are forwarded to the RPF along with the Review Team member's PHI Report.
The RPF will respond to the recommendations made and forward these to the Region office and
Second Review Team Chair.

A Second Review Team meeting is held where members of the multidisciplinary Review Team
meet to review all the information in the plan, and develop a recommendation for the Director (14
CCR §1037.5(g)(2)). Prior to and/or during this meeting they examine all field inspection reports,
consider comments raised by the public, and discuss any additional recommendations or changes
needed relative to the proposed THP. These recommendations are forwarded to the RPF. If there
are additional recommendations, the RPF will respond to each recommendation, and forward their
responses to the regional office in Santa Rosa.

The representative of the Director of the Department reviews all documents associated with the
proposed THP, including all mitigation measures and plan provisions, written correspondence
from the public and other reviewing agencies, recommendations of the multidisciplinary Review
Team, and the RPF’s responses to questions and recommendations made during the review
period. Following consideration of this material, a decision is made to approve or deny a THP.

If a THP is approved, logging may commence. The THP is valid for up to five years, and may be
extended under special circumstances for a maximum of two more years, for a total of seven
years.

Prior to commencing logging operations, the Registered Professional Forester must meet with the
licensed timber operator (LTO) to discuss the THP (CCR §1035.2); a CAL FIRE representative
may attend this meeting. The Department makes periodic field inspections to check for THP and
rule compliance. The number of inspections depends upon the plan size, duration, complexity,
and the potential for adverse impacts. Inspections include but are not limited to inspections during
operations pursuant to Public Resources Code (PRC) section 4604, inspections of completed work
pursuant to PRC section 4586, erosion control monitoring as per PRC section 4585(a), and
stocking inspection as per PRC section 4588.

The contents of the THP, the Forest Practice Act, and rules, provide the criteria which CAL FIRE
inspectors use to determine compliance. While the Department cannot guarantee that there will
be no violations, it is the Department's policy to vigorously pursue the prompt and positive
enforcement of the Forest Practice Act, the Forest Practice Rules, related laws and regulations,
and environmental protection measures that apply to timber operations on non-federal land in
California. This enforcement is directed primarily at preventing forest practice violations, and
secondarily at prompt and adequate correction of violations when they occur.

The general means of enforcement of the Forest Practice Act, the rules, and other related
regulations range from the use of violation notices, which require corrective action, to criminal
proceedings through the court system. Timber operator and Registered Professional Forester
licensing action may also be pursued. Most forest practice violations are correctable and the

3



OFFICIAL RESPONSE
THP 1-21-00096-MEN April 1, 2022
Department's enforcement program assures correction. Where non-correctable violations occur,
criminal action is usually taken. Depending on the outcome of the case and the court in which the
case is heard, some sort of environmental corrective work is usually done. This is intended to
offset non-correctable adverse impacts.

Once harvesting operations are finished, a completion report must be submitted certifying that the
area meets the requirements of the rules. CAL FIRE inspects the area to verify that all aspects of
the applicable rules and regulations have been followed, including erosion control work.
Depending on the silvicultural system used, the stocking standards of the rules must be met
immediately or in certain cases within five years. A stocking report must be filed to certify that the
requirements have been met.

FOREST PRACTICE TERMS
CAL FIRE | Calif. Dept. of Forestry & Fire Protection NCRWQCB | North Coast Regional Water Quality
Control Board
CCR California Code of Regulations PHI Pre-Harvest Inspection
CDFW California Department of Fish and Wildlife | PRC Public Resources Code
CEQA California Environmental Quality Act RPF Registered Professional Forester
CGS California Geological Survey THP Timber Harvesting Plan
DBH/dbh | Diameter at Breast Height WLPZ Watercourse & Lake Protection Zone
MRC Mendocino Redwood Company TMDL Total Maximum Daily Loads
LTO Licensed Timber Operator MSP Maximum Sustained Production of High
Quality Timber Products
FPR Forest Practice Rules CALTREES | CAL FIRE’s publicly available online
database for harvesting permits
DPR Department of Pesticide Regulation (same | SOD Sudden Oak Death
as CDPR)
CDPR California Department of Pesticide WLPZ Watercourse and Lake Protection Zone
Regulation
NSO Northern Spotted Owl BA Basal Area
CSDS Controllable Sediment Discharge Source

[sic] Word used verbatim as originally printed in another document. May indicate a misspelling or incorrect word usage

BACKGROUND

Timber Harvesting Plan (THP) # 1-21-00096-MEN “Snuffins Creek” proposes to harvest timber on
457 acres of Mendocino Redwood Company LLC (MRC) timberland using the Group Selection,
Selection, and Variable Retention silvicultural methods. The THP was received by CAL FIRE on
June 18, 2021, accepted for filing on July 29, 2021, and a Preharvest Inspection (PHI) was
conducted on December 9, 2021. Attendees on this PHI included: .

Kevin Doherty (CGS)

Mitchel Bosma, Jeff Longcrier (CAL FIRE Inspector)
Christopher Kirk (RPF)

Justin Fitt (NCRWQCB)
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The Final Interagency Review (aka Second Review) occurred on January 27, 2022 which
generated nine recommendations. The RPF responded to these recommendations on February 4,
2022. Another Second Review meeting occurred on February 7, 2022. The Second Review Chair
recommended the plan be approved. The public comment period then ended on February 17,
2022.

The initial deadline for the Director’'s Determination Deadline (DDD) was set for March 4, 2022 per
14 CCR § 1037.4. Multiple extensions were granted extending the DDD to April 1, 2022

in order to address public comments, generate the Official Response (OR) to concerns brought up
by the public, and evaluate the Plan for final approval.

PUBLIC COMMENT SUMMARY

During the public comment period for this THP as described above, there was 1 public comment
letter received at the CAL FIRE Region Headquarters in Santa Rosa. This public comment brought
up concerns that are addressed in this Official Response (OR). General concerns are grouped by
subject matter and followed by the Department’s response. Original text taken directly from the
public comment, rules, reports, or the THP are presented as italicized text. Words that are
emphasized in responses have underlined font. The public comments are identified with the CAL
FIRE “PC” code. A copy of the original letters sent to the Department are viewable through the
Department’s online Forest Practice Database CalTREES.

CalTREES instructions: navigate to https://caltreesplans.resources.ca.gov/caltrees/caltrees.aspx
Click the search icon at the top of the page, then type the Plan # in the Record Number box
(county identifier not needed). Under the Document Number column, select the Plan Number for
the “Timber Harvest Plan” Type. Below the “Record Details” should be a list of attachments for the
Plan. (Note: if there are a substantial number attachments, or attachments with large file sizes, it
may take some time to load). The Public Comments are labeled under “Record Type” and are in
pdf format, usually with a “PC” label.
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SUMMARY OF SIGNIFICANT ENVIRONMENTAL
GENERAL CONCERNS WITH RESPONSES

1. CONCERN: Sediment and Temperature TMDL Impacts to Big River Watershed

The letter expressed concern that timber operations would lead to significant temperature and
sediment impacts.

RESPONSE: The THP drains to the Big River, which is a 303(d) listed for sediment and
temperature. The Plan proposes 71.5 acres of Group Selection, 176.5 acres of Selection, and
206.5 acres of Variable Retention utilizing tractor and cable yarding. Tractor yarding is limited to
gentler slopes. The plan outlines on pages 131-132, a partial list of measures to reduce, mitigate
or avoid sediment production. Sediment impacts could occur due to sediment transport from roads
into watercourses, activation of slides, and disturbance of soils near watercourses. The Plan
seeks to minimize the potential for these issues by:
e Comply with the Anadromous Salmonid Protection (ASP) rules which provide WLPZ
buffers on all Class | and Class |l watercourses and equipment limitation zones on Class
Il watercourses.
e Soil disturbance on steep slopes is minimized by using modern cable yarding harvest
systems.
e Existing and potential sediment production sites have been identified and corrective
action proposed, as detailed in the Erosion Control Plan (ECP).
e A professional geologic evaluation has provided mitigation measures for operations near
unstable areas.

The THP includes an Erosion Control Plan (ECP) in THP Section V, pages 261-266. The ECP
documents an inventory, prioritization, and proposed treatment of potential Controllable Sediment
Discharge Sources (CSDS) in the plan area. This plan has 18 CSDS’s, and one Non-Controllable
Sediment Discharge Source (ECP-1), which were reviewed by the review team agencies, including
CAL FIRE, NCRWQCB, CGS, and CDFW during the PHI. The identification and inventory of these
sources shows how the current road system will be upgraded for long-term decrease in erosion to
the watershed.

The THP addresses roads under item 24 of Section Il of the THP (starting page 23). The Plan
proposes to build 7,352 feet of new seasonal road. The FPRs require that all roads be maintained
during the life of the THP as well as 3 years after completion of operations.

The CGS had recommendations surrounding road points, and unstable features that were all
addressed. A Geology Report was written, pages 266.1-266.42, of the THP, as a result of a CGS
PHI recommendation. This geology report was completed by a professional geologist (PG) for in
order to verify that all the unstable features had been identified, and to minimize the potential for
landslide derived sediment delivery to nearby watercourses. The conclusion of the Geologic
Report was that, “operations, as presently proposed, have a low probability of accelerating the
contribution of landslide-derived sediment to down slope bodies of water” (page 266.14).
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The Geology Report made numerous recommendations, all of which were incorporated into the
THP, and many of which “recommended higher timber retention where risk of sediment delivery to
resources related to landslide hazards were identified within and adjacent to the plan area. *

Sediment may also enter the watershed via the watercourse system. The RPF has mapped all
watercourses within the THP area. During the PHI, the review team inspected a sample of the
watercourses. The PHI team found the watercourses were appropriately identified and protection
measures were consistent with the FPRs. The RPF utilized the WLPZ standards consistent with
the Anadromous Salmonid Protection (ASP) rules. The 2009 ASP rules were developed to ensure
rule adequacy in protecting listed anadromous salmonid species and their habitat, to further
opportunities for restoring the species’ habitat, and to ensure the rules are based on credible
science. The THP implements these minimum standards. According to the CAL FIRE PHI report,
page 10, item 75 the CAL FIRE inspector reported the following:

If there are waterbodies within or downstream of the proposed Plan that are
listed as water quality limited under Section 303(d) of the Federal Clean
Water Act, has the RPF assessed for impacts that may combine with existing
listed stressors to impair beneficial uses of the waterbody?

Inspectors Observations: Section | Item 7(d) in the THP shows the watershed is
listed as 303(d) impaired for Sediment

Item 76 on the same page from the CAL FIRE PHI report, states the following:

Comments or general observations regarding Cumulative Impacts: | have
reviewed the THP and the cumulative impacts assessment and have conducted a
field inspection of the plan and assessment area. | am also familiar with the
assessment area based on previous work history. The THP includes mitigation
measures that address watershed resources in THP items 26&27. Measures that
address soil stabilization are included in THP items 18, 21, & 23.... After review of
the information available to me, | concur with the RPF that as proposed and
mitigated, timber operations will not combine with other past, present or future
operations to have a significant negative effect on the environment.

Lastly, page 6 of PHI report generated by NCRWQCB states the following.

If the review team recommendations, including those of the Regional Water Board,
are incorporated into the THP, once approved, the THP will be likely to avoid or
minimize both short term and long-term adverse impacts to beneficial uses of water.
When considered with the proposed silviculture, the requirements for post-harvest
retention of overstory canopy, and watercourse and lake protection zone
requirements, the plan will likely comply with applicable water quality standards and
therefore will be eligible for coverage under the Order. (Emphasis added)

The RPF has incorporated the Water Qualities Review Team recommendations. The proposed
silviculture system also provides an additional buffer to the watercourse system because of the
additional tree canopy retention and surface cover remaining post-harvest. The residual stand
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intercepts rainfall and provides a more intact surface cover, especially in the cable yarding areas
where exposed soil is minimized.

The THP also includes soil stabilization measures under item 18 of the THP. These measures
ensure that exposed soil is treated to prevent erosion, roads and landings are maintained for
proper drainage, and skids trails are treated. The completion of these activities minimizes soil
erosion. Soil stabilization in combination with the WLPZ standards provides a sediment buffer
to streams.

Stream temperatures are a result of a complicated ecosystem process including forestry, geology
and hydrology. Shade from WLPZs moderates stream temperatures through retention of stream
canopy. Excessive removal of riparian canopy could lead to excessive summer temperatures that
may be lethal to aquatic invertebrates and fish. The retention of WLPZs even along clearcut units
has been found to be effective in shading the streams. The amount of shade canopy and distance
of WLPZs increases as the watercourse classifications change. For example, small class Il
watercourses that are capable of transporting sediment during the winter require less shade
canopy due to their small stream size and intermittent nature. Class Il watercourses, which
support non-fish aquatic life, require more shade canopy and wider buffers. Class | watercourses,
which support fish habitat, require the widest buffers with the highest shade canopy. The ASP
rules were established based on scientific review and have established WLPZs that maintain
current stream temperatures through shade canopy requirements.

The THP discloses numerous class |, Il and lll watercourses. These watercourses have protection
measures outlined on pages 38.1 - 42 of the THP. In addition to the effects of canopy retention on
stream temperature, groundwater and bank storage contributes to stream flow and is not subject to
changes in temperature from canopy cover.

Given the protection measures on the THP and the field observations made on the PHI, CAL FIRE
determined that sediment and temperature impacts have been mitigated and the proposed timber
operations are appropriate based on the entirety of the Plan. The plan is in compliance with the
FPRs and MRC'’s Option A in relation to watercourse protection. According to the PHI report, all
watercourses have been correctly described and classified. The protection measures within the
watercourses have been inspected and determined to be adequate to protect the beneficial uses of
water, native aquatic and riparian species, and the beneficial functions of the riparian zone.

The THP also presents a winter period operating plan of the which the inspector states:

The period of operations during the winter period is clearly defined, excluding all
operations from saturated soil conditions. Downstream beneficial uses of water will be
adequately protected, provided the operator complies with all operational provisions of
the winter period operating plan.

Due to these mitigations and protection measures, and considering the requirements outlined in
the Forest Practice Rules it has been determined that the proposed project as presented will not
cause or add to significant cumulative impacts within the assessment area, follows the FPRs, and
can reasonably be assumed to adequately consider and protect downstream beneficial uses.
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2. CONCERN: Sediment and Temperature TMDL Impacts to Big River Watershed
cannot be evaluated without a baseline of data.

RESPONSE: The public comment makes assertions in various places that a proper sediment or
temperature baseline has not been established, and that this baseline is essential for adequate
CEQA review. Although the emphasis of the comment is in regard to the need for sediment
baseline, there are references to the need for a temperature baseline as well. In addition to the
response to Concern 1 above, this THP has a provided a baseline data inventory for the entire
planning watershed as well as the appurtenant road system. Pages 28-33 of the THP lists 36 road
points associated with this THP and the proposed mitigation measures and an implementation
priority. The THP furthermore, gives a comprehensive list of proposed mitigation measures along
the Masonite Road, which is part the appurtenant road system. There are 34 additional road
points along the appurtenant road system, pages 34.1-34.5, that are associated with other THPs
but are disclosed here. The ECP is located on pages 261-266.

This THP has disclosed all the significant existing and potential erosion sites as well as sites that
have significant sediment discharge. These terms are defined in 14 CCR 895.1 and are included
below.

Significant Existing or Potential Erosion Site means a location where soil erosion
is currently, or there are visible physical conditions to indicate soil erosion may be in
the future, discharged to Watercourses or lakes in quantities that violate Water
Quality Requirements or result in significant individual or cumulative adverse Impacts
to the beneficial uses of water.

Significant Sediment Discharge means soil erosion that is currently, or, as
determined based upon visible physical conditions, may be in the future,
discharged to Watercourses or lakes in quantities that violate Water Quality
Requirements or result in significant individual or cumulative adverse Impacts to
the beneficial uses of water. One indicator of a Significant Sediment Discharge is a
visible increase in turbidity to receiving Class I, 11, Ill, or IV waters.

The RPF has been found to be in conformance with 14 CCR 916.4(a)(1) which states the
following:

...The plan shall identify such conditions, including where they may interact with
proposed Timber Operations, that individually or cumulatively significantly and
adversely affect the beneficial uses of water, and shall describe measures to
protect and restore to the extent feasible, the beneficial uses of water. In proposing,
reviewing, and approving such measures, preference shall be given to measures
that are on-site, or to offsite measures where sites are located to maximize the
benefits to the Impacted portion of a Watercourse or lake(emphasis added).

CAL FIRE concurs with the two findings found on page 132 of the THP for Sediment and Water
Temperature. Of particular importance is the discussion on page 131 -132 regarding sediment
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within the cumulative impact assessment area, which concludes on page 132, “The proposed THP
operations and mitigations attain the goad of net sediment reduction leading to minimization of
controllable sediment sources....In fact, significant beneficial sediment watershed effects relating to
sediment are expected because of the reduction in controllable sediment sources that would not
otherwise be corrected.”

NCRWQCB sets the TMDL, and are the authority on TMDL. The plan does adhere to 14 CCR
923.1 (e)(1) and (2). Page 6 of PHI report generated by NCRWQCB states the following.

If the review team recommendations, including those of the Regional Water Board,
are incorporated into the THP, once approved, the THP will be likely to avoid or
minimize both short term and long-term adverse impacts to beneficial uses of water.
When considered with the proposed silviculture, the requirements for post-harvest
retention of overstory canopy, and watercourse and lake protection zone
requirements, the plan will likely comply with applicable water quality standards and
therefore will be eligible for coverage under the Order. (Emphasis added)

Due to these mitigations and protection measures, and considering the requirements outlined in
the Forest Practice Rules it has been determined that the proposed project as presented will not
cause or add to significant cumulative impacts to sediment and temperature within the Big River
watershed, follows the FPRs, and can reasonably be assumed to adequately consider and protect
downstream beneficial uses.
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1-21-00096-MEN 21PC-000000 522-Revised
From: Alan Levine <alevine@mcn.org>
Sent: Friday, August 6, 2021 11:03 AM
To: Santa Rosa Public Comment@CALFIRE
Subject: Comments (supporting document) - 1-20-00218 MEN, Russell Brook, 1-21-0096 Daughert y
Creek/Snuffins Creek]
Attachments: THPREV 1-20-00218 Russel Brook - 1-21-00096 Daugherty Creek Big R.rtf, NMFS ASP

Comments to BOF.pdf

Warning: this message is from an external user and should be treated with caution.
Dear Review Team

| failed to include supporting documents from NOAA Fisheries

Please include these documents in the files of, both, THPs

1-20-00218 MEN, Russell Brook, 1-21-0096 Daugherty Creek/Snuffins Creek

Thank you

Alan

Original Message
Subject: Comments — 1-20-00218 MEN, Russell Brook, 1-21-0096 Daugherty Creek/Snuffins Creek
From: "Alan Levine" <alevine@mcn.org>

Date: Wed, August 4, 2021 3:08 pm
To: santarosapubliccomment@fire.ca.gov

Attached are Comments — 1-20-00218 MEN, Russell Brook, 1-21-0096 Daugherty
Creek/Snuffins Creek (both THPs)

Please apply comments to each noted plan (please include these comments in the file of each plan)

Alan Levine

Coast Action Group

Affiliate of Redwood Coast Watersheds Alliance
(707) 542-4408

Alan Levine

Coast Action Group RECEIVED
Affiliate of Redwood Coast Watersheds Alliance

(707) 542-4408

AUG 06 2021

COAST AREA OFFICE
RESOURCE MANAGEMENT
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AUG 06 2021
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distribution
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21PC-000000


COAST ACTION GROUP
126 Steiner Ct.
Santa Rosa, CA 95404

An affiliate of the Redwood Coast Watersheds Alliance

August 4, 2021

California Department of Forestry
Forest Practices

Subject: Comments — 1-20-00218 MEN, Russell Brook, 1-21-0096 Daugherty ~ Creek/Snuffins
Creek

Dear Review Team

These comments are process comments (commission and omissions) related directly to issues for
Director disapproval of these projects.

BACKGROUND

Both of these proposed THPs are in the Big River watershed. Big River is listed as impaired
(California’s List of Water Quality Limited Segments- 303 (d) list) by the pollutants sediment
and temperature. These THPs fail to address requirements (under noted Authorities - below) for
approval. The discussion (below) will demonstrate these failures — that must be corrected prior
to approval of the plans.

Both of these plans are subject to an EPA TMDL for Sediment. No TMDL has been set for
temperature impairment (though one is due). Neither plan discusses, or demonstrates any
assurance in the plan of meeting sediment reduction requirements (per the EPA TMDL sediment
reduction targets and Basin Plan Requirements under Non-Point Source Policy — Basin Plan
language). There is no temperature TMDL (as stated); however requirements of the Basin Plan
non-point source policy language have not been met for the pollutant temperature. The issue
with both pollutants, Sediment and Temperature, is that data and discussion necessary to assure
pollutant reduction to attain water quality standards and appropriate habitat conditions must be
extant in the plan. This data is not included in either plan, nor are the verified means of
attainment of water quality standards described and discussed in the plan. This is a violation of
the FPRs (see authorities below), Cal Water Code, Non-point Source Policy, and CEQA.

It should be noted that failure to supply such monitoring, or data, precludes determination
(findings) of Plan compliance with Water Quality Control Plans (WDRs, Waivers, TMDLs, and

the Basin — including non-point source requirements).
RECEIVED

AUG 06 2021 1
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AUTHORITIES: Forest Practice Act and Rules, Cal Water Code (including regional Water
Quality Control Plan/Basin Plan), California Environmental Quality Act (CEQA).

1) The Forest Practice Act and the Forest Practice Rules stated objective is consistency with the
Porter Cologne Water Quality Control Act, regional Basin Plans - including protection and
recovery of aquatic resources

2) Porter Cologne Water Quality Control Act, Water Code Section 13160, objective of
consistency with the Federal Clean Water Act mandates must be met.

3) Under Porter Cologne, the MAA, the Forest Practice Rules, THP administration must meet
Basin Plan (including non-point source and anti-degradation requirements):

State Anti-degradation Policy (Basin Plan, Chapter 3, Water Quality Objectives):

"Controllable water quality factors shall conform to the water quality objectives contained
herein. When other factors result in the degradation of water quality beyond the levels or limits
established herein as water quality objectives, then controllable factors shall not cause further
degradation of water quality. Controllable water quality factors are those actions, conditions, or
circumstances resulting from man's activities that may influence the quality of waters of the State
and that may reasonably be controlled.”

Nonpoint Source Policy (found at the SWRCB web site and in the regional Basin Plan)

Many water bodies in the North Coast Region are impaired by nonpoint sources (NPS) of
pollution, such as sediment discharges and elevated water temperatures. The Policy for the
Implementation and Enforcement of the Nonpoint Source Pollution Control Program (NPS
Policy)14 is a state-wide policy that explains how existing permitting and enforcement tools will
be used to address nonpoint sources of pollution. The NPS Policy states that all current and
proposed NPS discharges must be regulated under waste discharge requirements (WDRS),
waivers of WDRs, a basin plan prohibition, or some combination of these tools. A NPS pollution
control implementation program is a program developed to comply with WDRs, waivers of
WDRS, or basin plan prohibitions. A NPS pollution control implementation program must
contain five Key elements, which are summarized as follows:

Key Element 1: Explanation of the purpose of the NPS pollution control implementation
program and how it will meet water quality standards.

Key Element 2: Description of the management practices and other program elements that are to
be used to meet water quality standards and an evaluation that ensures proper implementation.

Key Element 3: A time schedule with quantifiable milestones.



Key Element 4: Adequate monitoring.
Key Element 5: The potential consequences for failure.

Neither of these plans provides information, data, monitoring, or other information that complies
with the Basin Plan NPS Policy Elements called for in the Basin Plan (or WDRs, Waivers, EPA
TMDL sediment targets, or any implied controls to limit (or improve) temperature conditions.

4) Forest Practice Rules Section 916.9 (a) (1) states:

(a) Every timber operation shall be planned and conducted to protect, maintain, and
contribute to the restoration of properly functioning salmonid habitat and listed
salmonid species. To achieve this goal, every timber operation shall be planned and
conducted to:

(1) Comply with the Terms of a Total Maximum Daily Load. (et sec)

Note: this rule [916.9 (a) (1)] states CDF responsibility to enforce Basin Plan Guidelines as
well as TMDL mandates.

As stated in the FPRs and the Act, the intent of the administration of the Act and Rules
emphasize the protection and recovery of water quality resources (along with and interagency
agreement to accomplish this requirement). Thus each and every THP must demonstrate how
such compliance is assured (in the case of impaired waters, additional actions are necessary to
demonstrate compliance — as noted in TMDLs, State Non-point Source Policy and other noted
authorities). Furthermore, the FPRs (including ASP rules — where ASP is found by NOAA
Fisheries to not be fully protective) as applied in these THPs are minimum (baseline) protections
that may not (do not) meet the requirements of the above noted authorities (unless justified by
sufficient monitoring over time showing improvement - as movement towards attainment of
water quality standards) and that there are sufficient management plans, with timelines, in place
to assure continued recovery (also to be justified/verified with evidence supplied by monitoring).

The above regulatory framework is stated in this letter for grounding in the discussion that CDF
must accept stated responsibility of its mission to protect water quality values (through all of the
above) in exercising its lead agency responsibility.

898.2 Special Conditions Requiring Disapproval of Plans

The Director shall disapprove a plan as not conforming to the Rules of the Board if any one of
the following conditions exist:

(c) There is evidence that information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects. The
sufficiency of the information provided in the THP to evaluate significant environmental effects



shall be judged in light of what is reasonable and necessary.

(h) Implementation of the plan as proposed would cause a violation of any requirement of an
applicable water quality control plan (Basin Plan) adopted by the State Water Resources
Control Board (this would include State Non-point Source Policy — which is also in the Basin
Plan).

Big River Total Maximum Daily Load for Sediment - EPA Region 9

The TMDL discusses the watershed condition(s) and characteristics, watershed habitat
conditions for salmonids, water quality standards, summary of water quality indicators and
targets, sources of sediment (separated background loading and loading aggravated by land use —
timber harvest), and the TMDL (reductions of pollutant inputs needed to attain water quality
standards).

Monitoring information in either THP is insufficient (in some cases totally not present)
indicating current status of targets or movement (trends) towards the improvement in the suite of
Indicator Targets (noted in the TMDL) — for the pollutants sediment or temperature. Nor, do the
plans demonstrate or assure movement (recovery) in the direction of improved conditions.
However, the TMDL does provide a baseline (indicators related to sediment) for sampling.

The source analysis indicates that management activity is responsible for significant percentage
of sediment inputs above background levels.

The TMDL sets the total sediment loading capacity at 125% of background sediment delivery.

LOAD ALLOCATIONS FOR NONPOINTSOURCES (MANAGEMENT-ASSOCIATED
LOADS) — with a loading reduction needed of 75% (Cumulative Reduction — from land
use/timber operations). This is broken down by source and activity in Source Analysis in the
EPA TMDL (pp. 28,29)

These THPs (all of MRC THPs) summarize sediment reduction activity — with numbers (usually
noting the total cubic yards of sediment controlled). However, they do not show (via monitoring
or work verification) that the numbers they are presenting are meeting the required
standards/targest for attainment of water quality standards. There is no baseline presented from
which to make assessment. Nor is relevant data presented showing sediment production
potential (existing controllable sources and potential sources and sources from roads, skid trails
and disturbance from operations, amount sediment controlled, the amount of sediment reduction
over time (as opposed to the sediment produced from roads and harvest activity). The very
same issue arises with the pollutant —temperature. There is no base line monitoring data or
monitoring data showing trends. Thus, rational assessment of progress in the attainment of
water quality standards is impossible and the public and review team are deprived of
information/data presented in a form that would allow for appropriate and rational decision
making.

There is no data presented on the issue of temperature. Both THPs claim that trees marked for



removal will not worsen temperature conditions (where the impaired listings show stream
temperatures to be out of the range that would support salmonid survival in all life stages). This
information does not meet the required analysis and data presentation required by: 1) the rules
for Director decision, 2) Basin Plan (inclusive of non-point source language), 3) CEQA, 4) Big
River TMDL sediment reduction targets.

These plans do not meet the legally required standards of disclosure, discussion and control of all
sediment and temperature sources. (in compliance with non-point source policy, CEQA, and the
FPRS)

Elements of an Erosion Control Plan (ECP must include and assess)

Each plan must include an Erosion Control Plan. Though in the case of these THPs the ECPs are
incomplete — missing baseline data, data from road surface erosion and road precipitated
landsliding or other failures. Additionally absent from the THPs are instream monitoring noting
trends in sediment delivery and/or evidence of recovery.

At a minimum and ECP should include:

Baseline Data Inventory A Baseline Data Inventory includes an ownership-wide (or planning
watershed) inventory of Sediment Delivery Sites. Sediment Delivery Sites are controllable,
human-caused erosion sites that are currently eroding or have the potential to erode
in such a manner as to deliver measurable amounts of sediment. The inventory should include
such features as undersized culverts, culverts with diversion

potential, eroding sidecast or fill, downcutting inside ditches, etc. The Baseline Data Inventory
shall include a description of all active and potential sediment sources

resulting from roads, landings, skid trails, timber operations and agricultural
operations, and other significant human-caused earth movement activities that have or might
have the ability to enter waters of the state.

The Baseline Data Inventory shall include, at a minimum:

* A description of the inventory method used,;

* A topographic map with 80 foot intervals showing the ownership boundary and the location of
all inventoried sites, as well as roads and drainages; and

* For each site, an estimate of the volume of sediment and the relative potential for sediment
delivery. The Baseline Data Inventory must be comprehensive and may follow as examples,
completely or in part, the inventory methods described in the Assessment and Implementation
Techniques for Road-Related Sediment Inventories and Storm-Proofing. (e.g. William Weaver,
of Pacific Watershed Associates, Inc.); the *STAR* Worksheet system of the Watershed and
Aquatic Habitat Assessment (September 29, 1997,) Inventory and Monitoring
Worksheet developed by U.C. Davis (1998). 2. Sediment Reduction Schedule)

The Sediment Reduction Schedule shall describe how and in what order of
priority the sediment discharges from the Sediment Delivery Sites identified in the Baseline
Data Inventory will be reduced in accordance with the schedule set forth inaan
Implementation Schedule section.



The Baseline Data Inventory shall be used when prioritizing and conducting sediment
delivery reduction activities, and the highest priority for sediment delivery reduction shall be
assigned to those sites with the greatest potential to discharge sediment to a watercourse that
supports fish.

Assessment of Unstable Areas

The Assessment of Unstable Areas shall identify through modeling, data analysis and/or a field
inventory, areas of instability across the property. Unstable Areas are areas with a naturally high
risk of erosion and areas or sites that will not reasonably respond to efforts to prevent, restore or
mitigate sediment discharges. Unstable Areas are characterized by slide areas, gullies, eroding
stream banks, or unstable soils that are capable of delivering sediment to a watercourse. Slide
areas include shallow and deep seated landslides, debris flows, debris slides, debris torrents,
earthflows, headwall swales, inner gorges and hummocky ground. Unstable soils include
unconsolidated, non-cohesive soils and colluvial debris.

The Assessment of Unstable Areas shall include, at a minimum:

* All known active and potential shallow and deep-seated landslides, debris flows, debris slides,
debris torrents, earthflows, headwall swales, inner gorges, and unstable soils.

* All known active or potentially active gullies and streambank erosion sites, as appropriate, but
should not include the sites identified in 1. above. Preparers of the Assessment of Unstable Areas
may but are not required to use existing California Department of Conservation maps such as the
series entitled "Geology and Geomorphic Features Related to Landsliding” or a digital
terrain-type model like the one developed by Louisiana Pacific Corporation in its draft Sustained
Yield Plan for Coastal Mendocino County (1997) in combination with field-based maps of
Unstable Areas

Monitoring Plan

The Monitoring Plan shall describe the method for monitoring the effectiveness of the sediment
control efforts the landowner has implemented for the Sediment Delivery Sites identified in the
Baseline Data Inventory. The monitoring method must be consistent with the submitted
Baseline Data Inventory method so that results are comparable from year to year. The
results of the sediment control efforts and any other erosion control related activities,
including the implementation of land management measures, shall be included in the
plan and submitted to the Regional Water Board in an annual report.

In addition, the landowner (MRC) should establish instream monitoring points above and below
any significant land management activity on their properties and in potential anadromous fish
refugia — to track and validate compliance with non-point source, water code, basin plan, TMDL,
and CEQA requirements.

As noted above: The absence of monitoring (including noted baseline conditions) makes



determination of compliance with a TMDL, WDR or Waiver, or Basin Plan (including non-point
source requirements) — impossible.

WATERSHED CONDITIONS (EPA TMDL)

In general, the most sensitive beneficial use in the Big River watershed — protection of the cold
water fish species is impaired by poor quality summer rearing and overwintering habitat
conditions, excess sediment, lack of deep pools, fair to poor spawning gravels (primarily
embeddedness), low large woody debris (LWD) volume, low availability of canopy, high
temperatures, and a lack of connection to off-channel habitat (NCRWQCB 2001a, 2001b).
Excess sediment is adversely impacting the number and volume of pools. Sediment is also
causing moderate to high embeddedness of substrate and spawning gravels in the basin.
Recently-increased road building and timber harvest activities may cause additional degradation
in the future, although the impacts are not yet reflected in current stream habitat conditions.

Throughout the South Fork Big River, pools are shallow and spawning gravels are embedded.
Canopy cover is low and water temperatures are high. In Chamberlain Creek, stream channels
are entrenched and have low volumes of LWD. Pool depths are shallow, and embeddedness is
high. Sediment inputs are high and canopy cover is low.

Lower Big River PW. Generally speaking, there is little change apparent in the lower reaches of
the estuary. Further upstream, visible changes include channel narrowing by riparian vegetation
encroachment onto what were formerly exposed alluvial deposits or former mudflat areas. The
number of roads has noticeably increased, a modest amount of residential development has
occurred, and the overall age and density of the forest stands appear to have increased. In one
photo, the average width of the roads has increased along with increased numbers of turnouts
and landings. Extensive areas of timber harvest were visible in some areas, along with a high
density of skid trails.

The EPA TMDL notes that the Road Density in the mainstem is approx. 7 mi/mi2 and
Daugherty Creek approx. 6 mi/mi2. These are high road densities and by all accounts in all the
literature are a major factor not considered (calculated in a sediment budget) with the inclusion
of total sediment production estimates from roads skid trails and disturbance from operations.
(this is not consistent with requirements to disclose and estimate outcomes of management
necessary to establish progress towards attainment of water quality standards)

Native surface roads were 83% of the total, followed by rocked roads at 14%,
Approximately 20% of the current loading (78 t/mi2/yr) is allocated to management-associated
nonpoint sources (management-related landsliding, skid-trail surface erosion and road surface

erosion).

Background sources comprise 80% of the load allocation (315t/mi2/yr), including
non-management landsliding, soil creep, and fluvial erosion.



The TMDL analysis determined that road and skid trail related sediment sources are approx.
18% of the total TMDL allocation and where the reduction target is 70%.

This issue is raised as there is no estimate, number, or calculation of the road and skid trail
potential, or actual, sediment input. The same issues arise in the THP analysis of stream
conditions — where there is some data on current conditions — with no data on baseline conditions
or changes over time - trends.

This scenario is also mimicked in discussion of the pollutant temperature — where there is no data
presented representing baselines, current conditions, or trends.

How could one determine which way things are going? Or — even get an accurate picture of
current conditions and how they fit with habitat needs and progress towards target attainment?

CEQA

CEQA requires full disclosure of conditions in the plan (inclusive of historic and current
watershed conditions), activities to be undertaken, potential impacts of activities, and actions
taken to remedy potential impacts, and a monitoring plan to assure compliance. Due, to the
impaired status of Big River and actions needed to be taken to attain water quality standards —
there must be baseline data and a description of actions that will assure compliance with noted
recovery targets. These items and related discussion and remedies are absent from these THPs.

Conditions as stated in each Plan (what is there and what is not there)

We know that the watercourse conditions in Big River are not meeting water quality standards
(not supporting beneficial uses and not meeting water quality objectives).

The EPA TMDL assigns an amount of pollutant loading (sediment) to roads, skid trails, and
timber harvesting operations (disturbance from timber harvesting — including compaction from
the roads and skid trails + timber operations that leads to increased runoff and peak flows — or
diminished time to peak flow — which indicates increased, and concentrated, hydraulic energy
which causes more failures and sheet and rill erosion.). The studies in Casper Creek (Cafferata
and Reid ) and the literature (Klein et al and other literature) all support this conclusion. Neither
THP includes data that would support necessary determinations, or findings that can support
conclusions that are displayed in the THPs. The failure to include such data and analysis is
inconsistent with what is required by the noted authorities (necessary data would include —
inventories of sediment sources and potential sediment sources, accounting for total sediment
inputs vs remedies applied, stream conditions from baseline to current conditions, and/or changes
in conditions over time). Thus, these THPs fail to supply a full description of the plan
(conditions related to the plan), and there is no way to determine if progress is being made
towards attainment of water quality standards and/or if the mitigations noted in the THPs are
sufficient to move the watercourses towards recovery in any reasonable period of time.

These watercourses appear in no better condition than they were over 20 years ago (when they



were listed as impaired). There are no demonstrated changes in stream conditions in almost that
same period of time from when the Threatened and Impaired Rules, followed by ASP, were put
in place.

Additionally; NOAA Fisheries states that the T & | rules, and ASP, are not fully protective.
Though, they do say that these rules are an improvement over the standards FPRs.

1-20-00218 MEN, Russell Brook
This THP does note Big River (and tributaries) are listed as impaired (sections 2,3, and 4).

There are point in time monitoring results for some sediment affected conditions included in the
plan. There is an absence of baseline data, or data over time from which trends can be
determined. There are no calculations regarding how much sediment is produced from
operations, disturbance, roads, or the 82 stream crossings and culverts noted in the plan. Roads
are not even mentioned as ongoing or potential sediment sources.

The ECP discussion estimates the removal of 1200 cubic yards of sediment. There is no sediment
budget assessing the potential sediment inputs from the sources noted above. Thus, there can be
no determinations made in regards to compliance with the stated FPRs, Cal Water Code, Basin
Plan non-point source requirements, EPA TMDL targets, and/or CEQA requirements for
disclosure of potential effects of the proposed plan.

The plan discloses no temperature data at all (Note: Temperature is a controllable pollutant).
Section 3 (p. 108) Water Temperature Effects — states that the mitigations in Section 2, #26 are
sufficient, or even beneficial. Section 2, #26 applies the standard ASP management constraints.
There is a statement that the temperature mitigations (standard ASP rules), as applied, may be
beneficial. Again, no temperature data is supplied and there is no justification or valid basis for
this statement.

1-21-0096 Daugherty Creek/Snuffins Creek

The plan does note the watershed is impaired by the pollutant — sediment. The plan fails to note
impairment by the pollutant temperature.

There is some monitoring of stream habitat conditions and sediment substrate conditions.
(current point in time data). There are no baselines provided and no evidence of improving
conditions (over time) — for either pollutant — temperature or sediment.

For the pollutant sediment, there are no calculations of total sediment potential inputs from
operations, roads and skid trails (and other sources) and the quantities of sediment controlled (or
removed) to offset the inputs. The plan notes the construction and reconstruction of 6682 feet of
road (some in areas of existing trails or historic road prism). No number of sediment production
is attached to the road construction/reconstruction. There is no estimate (or calculation, or data
to demonstrate trends) on how sediment production and/or control methods meet EPA TMDL
targets, comply with  Basin Plan non-point source requirements, CEQA disclosure



requirements. There is a “Finding” that the THP minimizes sediment production by controlling
sources. There is no evidence supplied to support this finding.

This plan fails to note that Big River watershed (and tributaries) are impaired by the pollutant
temperature. There is no temperature data provided at all.  The plan includes a “Finding” that
stream buffers (ASP) as provided will set a high level of shade that will moderate temperature
effects. No evidence is provided to support this statement.

Conclusion
These two Timber Harvest Plans can not be approved by the Director until the necessary data
and information are provided in the plan for the informed decision making process and consistent

with the noted authorities.

Alan Levine
For Coast Action Group

Sources:

The sources listed (below) support discussion offered in these comments that roads and skid
trails, timber operations and related disturbance are responsible for significant levels of sediment
production and/or elevated temperature related to impaired conditions in the Big River
watershed.

Applications of Long-Term Watershed Research to Forest Management in California: 50 Years
of Learning from the Casper Creek Experimental Watersheds, 2013 Cafferata and Reid

https://www.fs.fed.us/psw/publications/reid/psw 2013 reid001 cafferata.pdf

Big River Total Maximum Daily Load for Sediment - EPA Region 9, 2001

https://19january2017snapshot.epa.gov/www3/reqgion9/water/tmdl/big/bigfinaltmdl.pdf

Road Sediment Production and Delivery: Processes and Management

Lee H. MacDonald (Colorado State University, USA) _ Drew B.R. Coe (Redding,
California, USA)

https://ucanr.edu/sites/forestry/files/138028.pdf

A Method for Measuring Sediment Production from Forest Roads, Keith Kahklen

https://www.fs.fed.us/pnw/pubs/pnw rn529.pdf
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https://ucanr.edu/sites/forestry/files/138028.pdf
https://www.fs.fed.us/pnw/pubs/pnw_rn529.pdf

California Nonpoint Source Policy (Overview, Implementation Plan, links to management
measures, etc).

https://www.waterboards.ca.gov/water issues/programs/nps/plans policies.html

California 2020 — 2025 Nonpoint Source Program Implementation Plan

https://www.waterboards.ca.gov/water issues/programs/nps/docs/plans policies/NPS%202
020-25%20Accessible%20MH%203.9.21.pdf

Logging and turbidity in the coastal watersheds of northern California, Klein etal, 2011

https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.730.8559& rep=repl1&type=pdf

Letter(s): National Marine Fisheries to the Board of Forestry 2009,2006 commenting on
Threatened and Impaired Rules and Anadromous Salmonid Protection Rules (attached)

23 CCR 8§ 2915
8§ 2915. Policy for the Implementation and Enforcement of the Nonpoint Source Pollution
Control Program.

On May 20, 2004, the State Water Resources Control Board (SWRCB) adopted Resolution No
2004-0030, adopting the Policy for the Implementation and Enforcement of the Nonpoint Source
Pollution Control Program(NPS Implementation Policy) in accordance with California Water
Code section 13369.

A nonpoint source (NPS) pollution control implementation program is a program developed to
comply with SWRCB or RWQCB waste discharge requirements (WDRs), waivers of WDRs, or
basin plan prohibitions. The policy provides a framework for developing NPS pollution control
programs throughout the state. NPS pollution control programs may be developed by the
SWRCB, a RWQCB or a third-party entity. The policy defines “third-party entities” as entities
that are not actual dischargers under RWQCB/SWRCB permitting authority.

All NPS pollution control programs endorsed or approved by a RWQCB as sufficient to meet
RWQCB obligations to protect water quality are required, at a minimum, to meet the
requirements of the following key elements, thus providing consistent program requirements
throughout the state.
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1. A NPS control implementation program's purpose must be explicitly stated, and must be
designed to achieve and maintain water quality objectives and beneficial uses, including any
applicable antidegradation requirements.

2. The NPS program shall include a description of the management practices to be implemented
and the process to ensure and verify proper implementation.

3. Where a RWQCB determines time is necessary to achieve water quality requirements, a time
schedule and corresponding quantifiable milestones to measure progress are required.

4. Feedback mechanisms must be included in the implementation program so that the RWQCB,
dischargers and the public can determine whether the program is achieving its stated purpose(s),
or if additional or other actions are required.

5. In addition, each RWQCB shall make clear, in advance, the potential consequences for failure
to achieve a program's stated purposes and make clear that any enforcement action that needs to
be taken will be taken against individual dischargers, not the third parties.

Investigation, identification, and enforcement of NPS discharger noncompliance with State water
quality control laws, regulations, policies and plans shall be consistent with the requirements of
the State Water Resources Control Board Water Quality Enforcement Policy (Title 23, California
Code of Regulations section 2910).

HISTORY

1. New section summarizing “Policy for Implementation and Enforcement of the Nonpoint
Source Pollution Control Program,” Resolution No. 2004-0030 adopted 5-20-2004 by the State
Water Resources Control Board; approved by OAL and effective 8-26-2004 pursuant to
Government Code section 11353; filed 8-26-2004 (Register 2004, No. 35).

This database is current through 7/9/21 Register 2021, No. 28

23 CCR § 2915, 23 CA ADC § 2915
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UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmaospheric Administration

NATIONAL MARINE FISHERIES SERVICE
Southwest Region

501 West Ocean Boulevard, Suite 4200
Long Beach, California 830802-4213

September 8, 2009

In response refer to:
SWR/F/SWR3:CAA

Mr. Stan Dixon

Chair, California Board of Forestry and Fire Protection
P.O. Box 944246

Sacramento, California 94244-2460

Dear Chairman Dixon:

This letter from NOAA’s National Marine Fisheries Service (NMFS) is in response to the State
Board of Forestry and Fire Protection’s (BOF), July 24, 2009, 45-day Rule Re-notice (Rule
Notice) and requests for comments and assistance regarding the development of the BOF
Anadromous Salmonid Protection Rules, 2009 (previously named Threatened or Impaired
Watershed Rules, 2009 [T/I rules]). NMFS appreciates the invitation and opportunity to
participate in the BOF appointed Technical Advisory Committee (TAC), literature review
process, Forest Practice Committee and BOF meetings of the last 2 )2 years leading up to this
Rule Notice.

NMFS would like to take this opportunity to acknowledge the work by the BOF/TAC staff and
Chair, Mr. Chris Zimny, Mr. Pete Caffereta and Mr. Gary Nakamura. The February 2009
proposed rule prepared primarily by Mr. Caffereta and Mr. Zimny was the outcome of the TAC
process, well-done and science-based. The July 24, 2009, Rule Notice includes a number of
significant changes to the February 2009 BOF staff proposal per requests of BOF members
during Forest Practice Committee meetings and BOF meetings. In addition, changes and
improvements have been incorporated into the proposed Rule Notice based on recommendations
by California Department’s of Forestry and Fire Protection (CalFire) and Fish and Game
(CDFG). The BOF staff report of 2008 outlines that the formulation of the TAC and the
literature review process involved was intended “as a pilot for developing science-based
information for regulation development...and...to be highly transparent involving stakeholders,
scientists and other responsible government agencies”. NMFS found Mr. Zimny and Mr.
Caffereta, in all cases, endeavoring to meet that goal.

According to the BOF, changes to the T/I Rules are warranted to (1) protect and restore habitat
conditions for coho salmon and other anadromous salmonids in California river systems, (2)
increase fish population abundance and (3) improve the conservation status of threatened
salmonid species. NMFS concurs that changes to the T/I rules are warranted and directs the
BOF to refer to NMFS’ previous communications with the BOF on T/I Rules; in particular the
NMEFS June 22, 20009 letter to the BOF regarding the May 8, 2009 T/I 45-day Rule Notice.
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Noticed Rules

NMEFS is concerned that the current Rule Notice contains modifications and optional
amendments proposed by BOF members that lack a scientific basis and depart significantly from
the February 2009 BOF staff proposal. Several most notable changes include: (1) reduced
riparian canopy retention standards for all watercourses including the option of an angular
canopy density versus overstory canopy standards; (2) increasing Quadratic Mean Diameter of
riparian zone trees to only commercial thinning and the deletion of a minimum basal area
retention standard in Class [ zones; (3) removed linkages to the biological and physical
characteristics of the floodprone area; (4) greater allowances for timber activities closer to
watercourses (e.g., road-building; use of heavy ground-based equipment); (5) options not to
adopt Class II and III watercourse protections and (6) allowance of variances from standard
operating provisions absent a comprehensive understanding of watershed processes and adequate
multi-agency review.

Status of Salmonids and Actions to Prevent Their Extinction

Nearly all of California’s salmon and steelhead are critically at risk of becoming extinct in the
foreseeable future. For millions of years salmon and steelhead have successfully persisted in
abundance often under catastrophic and shifting environments (e.g., marine mammal predation,
prolonged drought, uncontrolled wildfires, marine and freshwater conditions, changing climate,
etc). However the human configured landscape developed over the last two centuries and
harvest pressures have expanded. Thus, the persistence and recovery of salmonids (and the
sustainability of our natural resources) will require re-thinking our land and water resource
conservation values to work towards a mutual benefit to both mankind and the environment.
NMFS acknowledges that a full suite of land/water use activities, including forestry practices on
private lands, and direct take of salmonids significantly affect persistence of salmon and
steelhead in California.

To that end, Federal, State and local entities are enacting laws and policies to prevent extinction
and develop a plan for their recovery. Actions are occurring across both freshwater and marine
environments to include among many others:

O The State of California and NMFS, on recommendation of the Pacific Fishery Management
Council, issued a closure on all commercial offshore fishing for salmon;

O NMEFS’ Biological Opinion for the Central Valley Project and the State Water Project advises
the Bureau of Reclamation and the Department of Water Resources to provide fish passage
above Shasta, Folsom and Nimbus dams to ensure avoidance of jeopardy to Central Valley
salmonids;

QO Discussions regarding the removal of the Klamath dams and restoration of the Klamath
Basin;

Q Freshwater fishing regulations to be proposed by NMFS and supported by a number of
fishing organizations for the central coast of California that include low flow and timing
closures; and



O The development of Habitat Conservation Plan (HCP’s) for industrial timber companies,
which are targeted at sound timber management practices and the conservation of
anadromous salmonids on nearly 780,000 acres of forest land in northern California.

No single entity can recover salmon and steelhead in California; actions must be unified and
strategic. However, the forestlands of California play a critical role for ensuring freshwater
survival and the likelihood of long term recovery of salmonids. The decisions by this BOF will
have a significant influence on the future of California’s salmon.

Noticed Rules and Habitat Conservation Plans

The State of Washington and several industrial timber companies in California have, or are
seeking, for their forestry operations a section 10(a)(1)(B) permit (e.g., habitat conservation plan
[HCP]) that authorizes incidental take of listed salmonids under the Endangered Species Act
(ESA) of 1973, as amended (16 U.S.C. 1531 ef seq.). Staff from the NMFS Southwest Region,
California, reviewed the standard prescriptions under these HCPs and coordinated with the
NMFS Northwest Regional Office staff from Washington and Oregon regarding the Washington
State Forest Practice HCP and other forest landowner HCPs. NMFS found the following in
regards to the current Rule Notice before the California BOF:

Q The July 24, 2009, BOF Rule Notice contains substantively less protective standards for
salmonids for nearly all watercourses than those standards under west coast forestry HCPs
that authorize incidental take of federally listed salmonids.

Q Decisions regarding timber harvest operations and riparian protection under these HCPs are
the outcome of data collection, watershed analysis and monitoring. In a number of cases,
riparian protections for timberlands with HCPs have become more restrictive than the initial
standard because watershed analysis information indicates a significant deficiency in
properly functioning aquatic conditions for salmonids (e.g., expanded no harvest Class I’s
due to critical lack of large woody debris).

O Extensive monitoring is conducted in Washington that informs a Washington State
Department of Natural Resources comprehensive database that includes an updated and
standardized set of information and mapping tools regarding salmonids, their habitats and
upslope/watershed conditions. This information system is publicly available and used by
landowners, foresters, agencies, tribal representatives, and others to inform harvest planning
and review. No such comprehensive and standardized information system regarding
salmonid habitats currently exists for California’s forestlands.

O The ESA section 7 consultation and biological opinions for these HCPs provide a context
describing how forest management practices and/or the measures of the HCP are anticipated
to affect processes that support salmonid habitats (e.g., sediment introduction to streams,
large wood recruitment, canopy as an influence on instream temperature conditions, etc.).

Taking into consideration these analyses, the current BOF Rule Notice (optional amendments
inclusive) and the lack of a statewide watershed analyses program, NMFS advises the BOF take



the most conservative approach and avoid approving Rules that may allow the unauthorized take
or harm to California’s salmon and steelhead.

Noticed Rules and the Listing of Northern California Steelhead on June 7, 2000

The administrative record outlining the process and final adoption of the current T/I Rules in
March 2000 (now termed the Anadromous Salmonid Protection Rules, 2009) and the inadequacy
of the current rules is detailed in the Northern California steelhead Federal Register Notice
(FRN) of June 7, 2000 (65 FR 36074). The new title of the Rule Notice (e.g., Anadromous
Salmonid Protection Rules, 2009) was changed between the May 8, 2009, 45-day Rule notice
and the July 24, 2009, 45-day Rule notice. The specific inadequacies of the Forest Practice
Rules to provide for salmonids is outlined in 65 FR 36074 and include: “(1) protective revisions
that are not supported by scientific literature; (2) provisions that are scientifically inadequate to
protect salmonids including steelhead; (3) inadequate and ineffective cumulative effects
analyses; (4) dependence upon registered professional foresters (RPFs) that may not possess the
necessary level of multidisciplinary technical expertise to develop THPs protective of salmonids;
(5) dependence by CDF on other State agencies to review and comment on THPs; (6) failure of
CDF to incorporate recommendations from other agencies; and (7) inadequate enforcement due
to staffing limitations. NMFS further concluded that until a comprehensive scientific peer review
process was implemented and appropriate changes to the Forest Practice Rules and the THP
approval process were made, properly functioning habitat conditions would not exist on non-
Federal lands in the northern California steelhead ESU.” NMFS recommends the BOF
determine which measures from the current Rule Notice can fulfill the issues outlined in the FRN
and those outstanding and to devise a timeline to discuss and resolve those issues to ensure these
Anadromous Salmonid Protection Rules are meeting their full intent.

NMEFES Recommendations

NMFS recommends the BOF adopt highly protective Rules and make them permanent on
September 9, 2009. We recommend the BOF include Optional Amendments 20, 21, 22, 23, and
107 in the Anadromous Salmonid Protection Rules. We oppose the adoption of Optional
Amendments 9, 26, 27, 100, 101, 102, 103, 104, 105, and 106 as these would not provide
sufficient protection of salmonids and their habitats and may, in combination with other
activities, increase the likelihood and risk of unauthorized harm and take of anadromous
salmonids. At this time, the Central California Coast coho salmon Evolutionarily Significant
Unit is critically at risk of extinction. Reduced protections on forestlands could result in
accelerated localized extinctions.

For the last 10 years, NMFS representatives have been recommending the BOF develop either
no-take rules (e.g., similar to those for the federally listed northern spotted owl and marbled
murrelet) or move forward on the development of a section 10(a)(1)(B) statewide permit (e.g.,
habitat conservation plan [HCP]) that authorizes incidental take of listed salmonids under the
Endangered Species Act (ESA) of 1973, as amended (16 U.S.C. 1531 et seq.). Adopting the
most protective proposed rules would be a step in the right direction towards the development of
an HCP and ESA compliance. However NMFS finds the proposed Anadromous Salmonid
Protection Rules are not no-take rules, are unlikely to meet the intent of the Rules themselves
and are not likely to abate the risk of extinction for listed salmonids where these Rules are
implemented.



As described in the June 22, 2009, letter to the BOF, NMFS supports the concept of conducting
watershed analysis and assessment for a spatially explicit management alternative but
recommends the BOF not adopt this alterative at this time. NMFS recommends the BOF
develop a structured process, establish a system similar to Washington State and work through
the appropriate Federal processes (e.g., HCP) that provide for alternative management planning
without risk of unauthorized incidental take or harm to federally listed salmonids. NMFS
additionally recommends the BOF not adopt the Class II measures outlined for the Southern
Subdistrict of the Coast Forest District at this time.

Even the most protective measures in the proposed Anadromous Salmonid Protection Rules are
still less protective than timberland operations that have secured NMFS’ authorization for
incidental take under HCPs. NMFS recommends CalFire, landowners and timber harvest plan
submitters ensure compliance with the ESA in approving, and operating under, CalFire approved
timber harvest plans. To this end and depending on the decision of the BOF, NMFS is intending
to re-initiate discretionary reviews of timber harvest plans (including post harvest reviews) and
become more engaged in pre-harvest inspections and the timber harvest approval process.
NMFS’ goals in participating will be to ensure no take or harm occurs to federally listed
salmonids and that the habitats supporting salmonid essential behavioral patterns such as
spawning, rearing, migrating, feeding, etc. are not being impaired through timber operations.

NMFS urges the BOF to adopt Rules that provide the greatest possible protections to
anadromous salmonids and their habitats. This action would (1) set the stage for furthering the
discussions regarding a statewide HCP initiated by the California Natural Resources Agency in
2006 and (2) increase assurances that industrial and non-industrial forest landowners without an
HCP are not subject to discretionary timber harvest reviews by NMFS.

Thank you and if you have any questions or would like to meet with staff regarding comments in
this letter please contact Charlotte Ambrose at (707) 575-6068.

Sincerely,

(Ui, St

% Rodney R. McInnis
Regional Administrator

Enclosures
1. June 22, 2009 letter to CA Board of Forestry and Fire Protection
2. Federal Register Notice

cc: Diane Windham, NMFS, Sacramento
Charlotte Ambrose, NMFS Santa Rosa



Dick Butler, NMFS, Santa Rosa

Maria Rea, NMFS, Sacramento

Irma Lagomarsino, NMFS, Arcata

Dan Torquemada, NMFS Office of Law Enforcement
John McCamman, CDFG, Sacramento

Mark Stopher, CDFG Redding

Glenda Marsh, CDFG Sacramento
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In response refer to:
SWR/F/SWR3:CAA

Mr. Stan Dixon v

Chair, California Board of Forestry and Fire Protection
P. O. Box 944246

Sacramento, California 94244-2460

Dear Chairman Dixon:

This letter from NOAA’s National Marine Fisheries Service (NMFS) is in response to the State
Board of Forestry and Fire Protection’s (BOF), May 8, 2009, 45-day Rule Notice (Rule Notice) and
requests for our assistance regarding the Threatened or Impaired Watershed Rules (T/I rules) that
will apply to watersheds with federally listed anadromous salmon or steelhead. According to the
“Notice of Proposed Rulemaking for Watersheds with Threatened or Impaired Values” published
May 8, 2009 these proposed rules are “...intended to protect listed anadromous salmonids and their
habitat in forest settings.” NMFS appreciates the opportunity to comment on the Rule Notice and
provide information to the BOF regarding the status of listed salmon and steelhead and the
importance of adopting adequate protection measures to protect and conserve these species.

Rule Notice and current T/I Rule key points:

QO Many populations of California’s salmon and steelhead have experienced precipitous and
prolonged declines, some are critically in danger of extinction [e.g., Central California Coast
coho salmon Evolutionarily Significant Unit (CCC coho salmon ESU));

O A large percentage of remaining salmon and steelhead spawning, rearing, migrating and feeding
habitats occur on non-Federal forestlands.

Q Approximately 85-90 percent of the last remaining populations of CCC coho salmon exist on
private forestlands (NMFS GIS, 2009).

QO The ability of a watershed to support healthy and abundant populations of salmon and steelhead
1s highly relevant to marine survival. Size, health and abundance of smolts from the freshwater
environment are significantly correlated with marine survival (Bond 2006).

O California’s forest practices have been found to not provide for the protection and conservation
of salmon and steelhead and their freshwater habitats (Ligon ez al. 1999).
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O NMFS recommends the BOF ensure the intent of the current FPRs (e.g., protection of
salmonids) is achieved and measures approved by the BOF address all FPR inadequacies
outlined in the Federal Register Notice (FRN) 65 FR 36074. This FRN was the final notice
listing Northern California steelhead Distinct Population Segment (NC steelhead DPS) as a
federally threatened species. The listing of the NC steelhead DPS was largely due to the BOF
approving only a portion of the 1999 T/I rule package and not fully implementing critically
important conservation measures (e.g., Class II and III protections) to reduce threats from
timber harvest activities as the State committed to do in a 1998 NMFS/California Memorandum
of Agreement. The current BOF is advised to determine which measures from this FRN will
remain outstanding and devise a timeline to discuss and resolve those issues to ensure FPRs
fully meet their intent, and are protective of, NC steelhead and other listed anadromous
salmonids.

O Absent a Federal Endangered Species Act (ESA) of 1973, as amended (16 U.S.C. 1531 ef seq.),
section 10(a)(1)(B) incidental take permit and Habitat Conservation Plan (HCP), the legal
standard for non-Federal timber harvest operations in California is “no take”. A no-take
standard exists in the Forest Practice Rules (FPR) for other federally listed species potentially
impacted by forest management activities (i.e., northern spotted owl, marbled murrelet and
California red-legged frog). This same no-take standard is not in place for salmon and
steelhead. NMFS recommends the BOF adopt T/I Rules that are highly protective to provide
assurances to California Department of Forestry and Fire Protection (CalFire) and forestry
landowners that take or harm to salmonids will not likely occur as a result of a CalFire approved
timber harvest plan.

O Portions of the current proposed Rule Notice are scientifically based and relevant standards for
the protection of Class I, Il and III watercourses. While falling short of a no-take standard, if
the BOF adopts the most protective options in the package as a significant step to protect these
critically imperiled species, it would set a foundation for development of a State Forestry HCP
with NMFS.

Federal Status of Salmon and Steelhead in California

In California there are 10 distinct populations of salmon and steelhead (salmonids) listed as either
threatened or endangered pursuant to the Federal ESA. Nine of the ten salmonid populations occur
in watersheds where non-Federal forestland activities are implemented under California’s FPR
(Table 1):

Table 1;: California’s salmon and steelhead populations co-occuring with non-Federal forestlands

Salmon or Steelhead Population Federal Status
Southern Oregon Northern California Coast coho salmon ESU (Oncorhynchus kisutch) Threatened
Central California Coast coho salmon ESU (O. kisutch) Endangered
Northern California steelhead DPS (O. mykiss) Threatened
Central California Coast Chinook salmon ESU (O. tshawytscha) Threatened
Central California Coast steelhead DPS (0. mykiss) Threatened
South Central California Coast steethead DPS (O. mykiss) Threatened
Sacramento River Winter Run Chinook salmon ESU (O. tshawytscha) Endangered
Central Valley Spring Run Chinook salmon ESU (0. tshawytscha) Threatened
Central Valley steelhead DPS (0. mykiss) Threatened




Federal Recovery Planning for Salmonids: Preliminary Findings

When species are listed and threatened or endangered under the Federal ESA, the agency is required
to develop and implement a plan for their conservation and recovery. Recovery plans are in
development for all federally listed California salmonids. Plans are targeted for public release in
late 2009. Population data and criteria, developed by the NMFS Southwest Fisheries Science
Center, set the population framework and criteria for the plans. Data currently being compiled and
analyzed characterize current instream and watershed conditions and identify critical habitat
impairments (i.e., threats) to these species.

In general, preliminary findings from recovery planning indicate the following:

Q Status: Chinook salmon and coho salmon are particularly in peril and are either at critically
low levels or extirpated (no longer persisting) in many of their historical freshwater habitats.
The reduced abundance of these species is of particular concern because small populations are
at greater risk of extinction. As populations decline, environmental influences have a greater
effect which cascades into further and more rapid population declines (Gilpin and Soule 1986,
Pimm et al. 1988). Ocean harvest of Chinook salmon has been banned this year for both
Oregon and California. Due to the dire status of CCC coho salmon, the priorities evolving from
the draft recovery plan (to be released in September) is to outreach to key stakeholders (e.g.,
forestry, county planning and water users) and prioritize restoration and threat abatement actions
in order to prevent extinction.

O Habitat Quality: Survival through, and between, life stages are poor due to impaired habitats
for egg survival and emergence, juvenile summer and over-winter rearing and smolt
outmigration. Over-summer holding habitat for adult spring-run Chinook is additionally
limiting. Generally, poor habitats are the result of a region-wide lack of complex pools/off-
channel/floodplain habitats, high summer water temperatures, limited or diverted flow and
excessive instream sediment. Access to upstream habitats is either moderately or significantly
affecting the long-term survival of Southern Oregon Northern California coho salmon (SONCC
coho salmon ESU) and Central Valley salmonids. Approximately 90-95 percent of the
productive capacity of freshwater habitats to support salmonids has been lost due to human
alterations.

Q Sources of Habitat Impairments: Habitat impairment has been correlated with forest practice
activities associated with roads and stream crossings, large and small tree removal along
watercourse zones and on steep slopes, accumulated adverse effects associated with clearcutting
and short re-entry periods, water drafting and timber conversions. We acknowledge other land
use activities adversely impact salmonid habitats and these impairments cumulatively manifest
as an unsuitable stream for salmonids (e.g., channel modification, water diversion,
impoundments, other land use practices and urbanization) and survival and transition through
each life stage (i.e., egg, alevin, juvenile, smolt and adult) becomes significantly diminished.

O Ocean Conditions: Salmonids have evolved under fluctuating ocean conditions for millions of
years (Stearley 1992 in Moyle 2002) and have experienced precipitous declines in abundance
over the last 150 years. The rate of change in the freshwater systems (due to human activities)
has occurred at a rate greater than these species can evolve, thus, resulting in the current



population declines. Poor ocean conditions may have been the proximate cause for recent
salmonid declines, but it must be recognized that the rapid, and likely temporary, deterioration
in ocean conditions is acting in synchrony with the more recent 150 year steady degradation of
the freshwater and estuarine environment. Poor ocean conditions should thus be viewed in the
broader context of freshwater habitat degradation. An abundant and health freshwater
population entering the ocean has a much higher likelihood of surviving marine conditions. As
watersheds produce fewer and less fit individuals, these smaller populations have less resilience
and ability to withstand natural fluctuating conditions and human pressures in the marine
environment. Smolt size (influenced by the quality of freshwater habitat conditions) has been
directly correlated with an individual’s likelihood of surviving the marine environment (Bond
2006). For example, a year or two of poor marine survival has different implications for the
population in a watershed that produced 200 smolts (Population A) versus one producing 20,000
smolts (Population B). If marine conditions are poor and marine survival is less than one
percent, Population A is far more likely to become extirpated than Population B. Salmonids
have very high reproductive capacities. For example, an adult female salmon (depending on
size and species) can carry between 1,000 and 10,000 eggs; thus, enough individuals of
Population B would persist to return to their natal stream and, assuming high quality stream
conditions, can rapidly repopulate back to high densities.

Land Uses & the Long-Term Survival of Salmon and Steelhead

Forestlands in California overlay many watersheds where salmonids spawn and rear; thus, the long
term maintenance of forested watersheds and protection of watershed processes are highly relevant
to the long term survival of salmonids. In fact, non-federal forestlands within the CCC coho salmon
ESU are supporting approximately 85 to 90 percent of the last remaining populations. Preventing
this species extinction is paramount and their future will depend on whether forest management is
practiced that avoids harm and take and is conducted in a manner that is over the long-term
compatible with salmonid needs.

While forestlands are critically important to maintain, we acknowledge that species protection in
California is not shared equally among adjoining landowners with different forest types in the same
watershed (Giusti and Merenlender 2002). A continuum of other land-use activities (e.g., grazing,
agriculture, urbanization, sand and gravel mining, mineral mining, hydroelectric dams, summer
recreational dams, irrigation impoundments and withdrawals), with little to no oversight body as the
BOF and that singly and cumulatively affect salmonids and their habitats, all occur within one
watershed across migratory pathways and rearing areas. NMFS staff are working in these other
arenas, in addition to forestry, to facilitate appropriate protection for salmonids across all landscapes
and marine environments.

For the Central Valley salmonids, 95 percent of their habitats are no longer accessible due to
impassible dams. Restoring access above these dams (especially Shasta, Nimbus and Folsom) has
been identified as the highest priority for the recovery of these species under recovery planning and
the recently released Biological Opinion for the Central Valley Project and the State Water Project.
The recently released NMFS Biological Opinion associated with the Operations, Criteria and Plan
for the Central Valley Project (OCAP) advises to the Bureau of Reclamation and the Department of
Water Resources that to ensure avoidance of jeopardy of Central Valley salmonids that fish passage
be provided above Shasta, Folsom and Nimbus dams (for more information on the OCAP
Biological Opinion, please see http:/swr.nmfs.noaa.gov/). Large tracts of federal and non-federal




forestlands occur above these dams and NMFS recommends the BOF anticipate these areas will
likely be occupied salmonid habitats in the near future and appropriate protections should be
adopted.

Federal Endangered Species Act
Purpose of the ESA

The purposes of the ESA are “to provide a means whereby the ecosystems upon which endangered
and threatened species depend may be conserved, and to provide a program for the conservation of
such endangered and threatened species” [16 U.S.C. § 1531 (b)]. The ESA defines “conservation,”
as:
[TThe use of all methods and procedures which are necessary to bring any
endangered species or threatened species to the point at which the measures provided
pursuant to [the ESA] are no longer necessary. Such methods and procedures
include, but are not limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat acquisition and
maintenance, propagation, live trapping, and transplantation.

Under the declared policies of Congress all Federal agencies shall: 1) seek to conserve threatened
and endangered species and utilize their authorities in furtherance of the ESA, and 2) cooperate with
State and local agencies to resolve water resource issues in concert with conservation of endangered
species [16 U.S.C. § 1531 (c)].

Taking or Harming Anadromous Salmonids

Section 9 and regulations promulgated under section 4(d) of the ESA prohibit the “take” of
Federally- listed species without a specific permit or exemption by any person subject to the
jurisdiction of the United States.

“Take” is broadly defined as harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect, or
attempt to engage in any such conduct. A final rule defining the term “harm” was issued by NOAA
Fisheries on November 8, 1999 (64 FRN 60727). The “harm” rule provides notification to the
public that habitat modification or degradation may harm listed species and, therefore, constitute a
“take” under the ESA. “Harm” is defined in 50 C.F.R. § 222.102 as:

“[a]n act which actually kills or injures fish and wildlife. Such an act may include
significant habitat modification or degradation which actually kills or injures fish or
wildlife by significantly impairing essential behavioral patterns including breeding,
spawning, rearing, migrating, feeding or sheltering.”

“Person” 1s defined under the ESA section 3 as "an individual, corporation, partnership, trust,
association, or any other private entity; or any officer, employee, agent, department, or
instrumentality of the Federal Government, of any State, municipality, or political subdivision of a
State, or of any foreign government; any State, municipality, or political subdivision of a State; or
any other entity subject to the jurisdiction of the United States.” A wide variety of entities are
subject to its take prohibitions and many cases have held that States and local municipalities are
liable for take [Loggerhead Turtle v. County Council of Volusia County, Fla., 896 F. Supp. 1170,




(1182 M.D. Fla., 1995); Strahan v. Coxe, 127 F.3d 155, 158. (1st Cir., 1997); Palila v. Hawaii
Dept. of Land & Natural Resources, 852 F.2d 1106, 1110 (9th Cir.1988); and Defenders of Wildlife
v. EPA, 882 F.2d 1294, 1301 (8th Cir.1989)].

Federal Listing Process and Forest Practices Review

Section 4(b)(1)(A) of the Federal ESA and NMFS’ implementing regulations (50 CRF part 424) set
forth procedures for listing species that requires an assessment of extinction risk with
determinations made solely on the basis of best scientific and commercial data, an analysis of the
factors affecting the species decline, and an assessment of Federal and non-Federal efforts being
made to ameliorate risks and protect the species. In judging the efficacy of existing protective
efforts, NMFS relies on the joint NMFS-FWS “Policy for Evaluation of Conservation Efforts When
Making Listing Decisions” (68 FR 15100; March 28, 2003).

The FRNs for California’s listed salmonids contain substantive discussion on extinction risk and
conservation efforts associated with the California FPRs and the ongoing dialog between NMFS
and the State regarding FPR implementation and effectiveness. The official review of the FPRs
during the listing processes for salmonids concluded (in all cases) that they do not adequately
protect anadromous salmonids or provide for properly functioning habitat conditions (61 FR 56141,
61 FR 56140; 62 FR 24593; 63 FR 13347; 65 FR 6960; 65 FR 36074). Each FRN includes a
“Summary of Factors Affecting Species” and a discussion of “Protective Efforts”. California’s non-
Federal forestry practices have been identified in these sections as significant factors contributing to
salmon and steclhead population declines and the degradation, simplification and fragmentation of
their habitats through the present or threatened destruction, modification or curtailment of habitat
and range, and the inadequacy of existing regulatory mechanisms (61 FR 56141; 61 FR 56140; 62
FR 24593; 63 FR 13347, 65 FR 6960; 65 FR 36074).

Relevant excerpts from the FR notices include:

62 FR 24593
“Forestry has degraded habitat through the removal and disturbance of natural
vegetation, disturbance and compaction of soils, construction of roads and
installation of culverts ",

“The most pervasive cumulative effect of past forest practices on habitat for
salmonids has been an overall reduction in habitat complexity (Bisson et al. 1992),
Jfrom loss of multiple habitat components. Habitat complexity has declined
principally because of reduced size and frequency of pools due to filling with
sediment and loss of LWD (Reeves et al., 1993; Ralph et al., 1994). There has been
a significant loss of off-channel rearing habitats.”

61 FR 56141
“Timber harvest has also been found to alter streambank and channel morphology,
alter ambient stream water temperatures, eliminate spawning and rearing habitat,
Sfragment available habitats, eliminate downstream recruitment of spawning gravels
and LWD and degrade water quality. Of particular concern is the increased



sediment input into spawning and rearing areas that results from the loss of channel
complexity, pool habitat, suitable gravel substrate, and LWD. "

61 FR 56140

“...present-day logging practices have improved over those of the past; however,
timber harvest is still a major land use in the CCC ESU and fish habitat is still
recovering from past logging practices. In addition, the incremental impacts of
present-day land management practices and other risk factors, continue to pose a
serious threat to CCC coho. NOAA Fisheries believes that the current regulations
are a qualitative improvement over historical practices; unfortunately, their
effectiveness in protecting watershed processes has never been established (Dunne et
al. 2001). There is no substantial body of evidence to demonstrate that the level of
protection is sufficient to conserve the anadromous fish habitat and ecosystem upon
which salmon and steelhead depend (61 FR 56140).”

NMEFS considers the protection and restoration of freshwater spawning, rearing and migratory
habitats on non-Federal lands essential for the long-term survival and recovery of anadromous
salmonids because non-Federal lands represent such a large portion of the available habitat (63 FR
13347, 65 FR 6960; 65 FR 36074).

A myriad of forestland management operations have been identified as habitat-modifying activities
that “harm” and significantly impair essential behavioral patterns of anadromous salmonids [e.g.,
conducting timber operations in riparian zones and areas susceptible to mass-wasting or surface
erosion; and constructing, maintaining, or using inadequate bridges, roads, or trails on stream banks
or unstable hillslopes adjacent to, or upstream of, a listed species’ habitat] (61 FRN 56147, 61 FRN
24592 and 64 FRN 60727). Entities that approve or conduct forestland operations that result in
death or injury to anadromous salmonids are in violation of the Federal ESA and thus liable for
ESA take violations through Federal enforcement actions. Through the Federal listing process and
in subsequent timber harvest plan reviews between 1999 and 2008, NMFS has determined non-
Federal forestry practices do not adequately protect salmonids. In fact, timber harvest and
conversion authorized under the FPRs was determined to result in harm and take of federally listed
steelhead in an investigation between 1999 and by NOAA Office for Law Enforcement (Attachment

1).

While the ESA identifies those habitat-modifying actions that have adverse effects on salmonids
and their habitat, it also facilitates approval of certain activities that, while resulting in some
incidental ‘““take”, ultimately minimizes or prevents further harm and thus can be authorized [e.g.,
ESA section 10 (a)(1)(B) Habitat Conservation Plans (HCP)].

Absent an ESA section 10(a)(1)(B) incidental take permit, the legal standard for non-Federal timber
harvest operations in California is “no take”. Approval of a timber harvest plan (THP) by CalFire
does not give a private timber landowner coverage for incidental “take” for Federally-listed
salmonids.

Threatened and Impaired Rules

The FRN and final listing of the NC steelhead DPS as a federally threatened (65 FR 36074) species
was largely due to the BOF approving only a portion of the 1999 T/I rule package and not fully



implementing critically important conservation measures (e.g., Class II and III protections) to
reduce threats from timber harvest activities as the State committed to do in a 1998
NMFS/California Memorandum of Agreement (MOA). This FRN explicitly outlines the lengthy
process in 1998 and 1999 that led to the current T/I Rules: (1) development of a science panel to
review adequacy of the FPRs; (2) coordination and participation of many agencies, stakeholders and
public representatives in the development of a proposed Rule package; (3) special authorization
provide to the BOF by the legislature to adopt new rules specifically for salmonids during the year
2000; and (4) the final vote of the BOF to adopt only a subset of the Rules and apply a sunset clause
to these rules. Because the BOF did not adopt the full package as was anticipated under the MOA,
NMEFS reconsidered the status of, and protective measures for, the NC steelhead DPS. NMFS
testimony to the BOF in 2000 and the June 7, 2000 FRN outlined that the T/I Rules “constitute a
good first step in addressing many concerns raised during the FPR review process; however, they
collectively fail and are currently inadequate to protect anadromous salmonids, including
steelhead, and their habitat.”

A summary of the issues outlined in the administrative record for the T/I Rules that continue as
important considerations for the current Rule Notice and the protection of anadromous salmonids
are:

NC Steelhead FRN June 7 2000 65 FR36074
Specific Inadequacies of Forestry Rules [36085]

Protective provisions that are not supported by scientific literature;

Provisions that are scientifically inadequate to protect salmonids;

Inadequate and ineffective cumulative effect analyses;

Dependence upon RPFs that may not posses the necessary level of multidisciplinary technical
expertise to develop THPs protective of salmonids,

Dependence by CDF on other State agencies to review and comment on THPs;

Failure by CDF to incorporate recommendations from other agencies; and

Inadequate enforcement due to staff limitations.
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NC Steelhead FRN June 7 2000 65 FR36074
What Interim Rules Changes (T/1) do not address [36085]

1. Site specific variation and long-term riparian functions;

2. Non-fishbearing perennial/ephemeral streams that carry water during winter,
3. Rate of timber harvest in a watershed;

4. All other winter operations and wet weather road and skid trail planning;

5. Road planning, construction, maintenance and decommissioning;

6. Loss of riparian function and chronic sediment inputs from streamside roads;
7. Unstable areas except for inner gorges;

8. Timber harvest preparation, review, implementation, enforcement and validity;
9. Harvest plan exemptions, and

10. Watershed analysis, cumulative effects, adaptive management and monitoring.

Until a comprehensive scientific peer review process is implemented and appropriate changes to
FPR/THP approval process are made, properly functioning conditions for salmonids would not
exist on non-Federal forest lands in California.



The administrative record preceding, and since, the adoption of the T/I Rules, as well as the Federal
Register Notice published June 7, 2000 (65 FR 36074), provides substantive information regarding
NMFS findings on the adequacy of the T/I Rules, and other pertinent processes governed by the
Board of Forestry, in protecting federally listed salmonids. Few change to the T/I Rules have
occurred since their adoption; however, coho salmon and Chinook populations are more imperiled
and adoption of protective FPRs more essential.

Standard for Performance of Revised T/I Rules

It is the articulated intent of the BOF to adopt rules protective of salmonids (Notice of Proposed
Rulemaking, Watersheds with Threatened or Impaired Values, May 8, 2009; Initial Statement of
Reasons, Watersheds with Threatened or Impaired Values, May 8, 2009). Since 1999 NMFS has
recommended the BOF develop either no-take rules (e.g., similar to those for the federally listed
northern spotted owl and marbled murrelet) or move forward on the development of an ESA section
10(a)(1)(B) statewide permit (e.g., HCP) that authorizes incidental take of listed salmonids as
exampled by the State of Washington and encouraged by the Undersecretary of Commerce in a
letter to the California Secretary of Resources, Mr. Chrisman in 2006 (Attachment 2). The
development of no-take rules or an HCP would ensure that the BOF, CalFire, the plan submitter and
all California forestry landowners are protected from enforcement actions and/or discretionary
reviews of harvest plans by NMFS staff due to concerns of possible death or harm (eg.,
unauthorized take) of salmonids due to timber harvest activities.

NMFS Findings & Recommendations

NMFS has considered all relevant factors in consideration of the noticed Rule Package: (1) current
status of salmonids, (2) the complexities of watershed processes and the importance of forestlands
that provide for salmonid habitats and (3) the administrative record and legal framework of the
ESA.

In consideration of these factors NMFS has made the following findings:

1. Of those factors found inadequate in the final listing of the NC steelhead DPS (65
FR36074), the current Rule Notice addresses those issues associated with site specific
variations and non-fishbearing perennial streams and ephemeral streams.

2. The addition of a no cut zone along Class I's and explicit protective measures for
floodplains, Class IIs and Class IlIs are critically important and are a substantial
improvement over the current T/I Rules.

3. While the Rule Notice is, in large part, based on scientific principles and includes protection
measures for Class II and III watercourses, it does not meet a no-take standard.

4. Should the BOF adopt the most protective options and approve them as final rules, the new
set of Rules would be a step forward and provide a foundation for development of a State
Forestry HCP.

NMFS recommends the following for the protection of federally listed salmonids and their habitats
on forested lands:
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. Retain all current T/I Rules not included or addressed in the Rule Notice (e.g., inner gorge
protections).

. Formalize a process to resolve all outstanding T/I topics outlined in the Initial Statement of
Reasons, May 8, 2009, not included in current T/I rules or the Rule Notice and those
outstanding from the NC steelhead DPS FRN (65 FR 36085). These include: (1)
monitoring and adaptive management; (2) cumulative impact assessment; (3) tractor road
crossings and logging road requirements; (4) 303(d) listed water body requirements; (5) long
term riparian function; (6) rate of timber harvest in a watershed; (7) winter operations and
wet weather road and skid trail planning; (8) unstable areas [including inner gorges]; (9)
timber harvest plan preparation, review, implementation, enforcement and technical validity;
(10) harvest plan exemptions and (11) watershed analysis. It was determined by NMFS in
2000 that until a comprehensive scientific peer review process was developed and
implemented as part of the BOF rule making process that properly functioning conditions
would not likely exist on non-Federal forestlands in California. While a Scientific Review
Panel was formulated to review and provide a summary of scientific literature supporting the
Rule Notice, the panel has not been consulted regarding the efficacy of the current Rule
Notice (and the associated proposed practices and protections) to provide for salmonids and
their habitats.

. The BOF adopt nearly all BOF staff recommendations to include:

Geographic scope;

All measures for Class I and II core zones, inner zones and outer zones;
Optional amendment #8 (all references), 17, 19, 20, 21, 22, 23, 33; and
All Class III BOF staff recommendations.

e o

. NMFS recommends deleting “primary limiting factors” and clarifying the goals in section
916.9(a) to comport with other BOF articulated goals outlined in the Initial Statement of
Reasons (e.g., protection of salmonids in forested lands, protection and restoration of habitat
conditions, increasing fish abundance and improvement status of threatened salmonids).
Goals should outline protection of watershed conditions and processes that highly support
essential behavioral patterns of spawning, rearing, migrating and feeding for salmonid short
and long term survival References to “significant adverse impacts” and “primary limiting
factors” are unsubstantiated and ambiguous. These definitions could potentially limit or
broaden the intended scope and are not directly relevant to the BOF articulated goals nor the
concepts critical to prevent extinction and ensure salmonid survival and ultimate recovery.

. Adoption of any combination of one or more of the following optional amendments would
not provide sufficient protection of salmonids and their habitats and may, in combination
with other activities, increase the likelihood and risk of “harm”, “take” or extinction
(Optional Amendments: 1, 2, 3,4, 5,6,7,9, 12, 13, 15, 16, 18, 25, 26, 27, 28, 30, 31 and
32).

. Include forestlands above Shasta/Keswick, Folsom/Nimbus dams within the appropriate
Anadromy Zone in anticipation of these areas becoming accessible and occupied by
salmonids in the near future NMFS OCAP Biological Opinion 2009). See Attachment 3 as
a reference to the geographic locations.
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7. NMFS recommends greater protections in floodplain areas. These habitats have been
determined as part of recovery planning to be critically important to coho salmon overwinter
survival. Retain the current definition of Channel Zone or add to the proposed Water
Transition Line definition (b) “for a watercourse where there is a CMZ or floodprone zone
the line is defined by the outside edge of the zone”. The outlined Best Management
Practices for floodprone areas should be enforceable and be redeveloped as standard
prescriptions.

8. NMEFS agrees with, and is supportive of, many CalFire and California Department of Fish
and Game (CDFG) recommendations to the BOF in their June 18, 2009 joint letter.
However, NMFS does not support the spatially explicit alternatives (including the site
specific plans for unconfined watercourses with floodprone areas) and the alternative
measures outlined for the Southern Subdistrict of the Coast Forest District at this time.

a. NMFS supports the concept of using watershed data for site specific timber
management planning (as detailed by Dr. Sullivan of Humboldt Redwoods Company
on June 3, 2009) and encourages the BOF to develop a formal process that takes into
account the authorities of the ESA to work towards that goal. However, the ability
of Humboldt Redwoods Company to conduct timber management in a spatially
explicit and site specific manner is the advantage of (1) applying for incidental take
authorization from NMFS and developing an HCP, (2) investing in (and conducting)
extensive instream and upslope monitoring and (3) working closely with CDFG and
NMFS to correlate monitoring data with proposed adaptations to forest management.
Thus, NMFS strongly recommends the BOF not adopt the spatially explicit
alternative at this time. Site specific planning in light of significant species’ declines
and California’s data deficient environment would not be sufficiently precautionary
and places the BOF, CalFire, landowners and foresters at high risk of potentially
proposing and approving of activities that may likely result in unauthorized harm or
take of salmonids. It is recommended that the BOF work through the appropriate
Federal processes to allow for such spatially explicit planning.

b. Alternative protections for the Southern Subdistrict of the Coast Forest District are
not supported. We acknowledge that county rules for San Mateo and Santa Cruz
provide additional protections to critical watershed processes over and above current
FPRs and those proposed in the Rule Notice. Nonetheless, these counties maintain
the southern most populations of CCC coho salmon; the most imperiled species in
California at this time. Recent CCC coho salmon surveys by NOAA Southwest
Fisheries Science Center south of the San Francisco Bay indicate that populations are
exceptionally reduced from historical numbers and are geographically isolated.
Water temperatures are susceptible to warming through canopy reductions and CCC
coho salmon are highly vulnerable and sensitive to increasing stream temperatures.
While populations at the extreme edge of their range are more susceptible to
extinction, these populations also support a unique genetic diversity that can often
allow a population or species to quickly adapt to shifting and unstable environments.
It is therefore, our recommendation that the standard Coastal Anadromy Rules apply
to the Southern Subdistrict until such time sufficient, robust and scientifically peer
reviewed data become available to suggest alternative prescriptions are appropriate.
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NMEFS will continue to support and acknowledge the importance of forestlands and their role in
protecting and ensuring the long term survival of California’s salmonids. We believe critical
elements of the proposed Rule Notice include appropriate, relevant and scientifically based
measures that, if adopted by the BOF, would provide increased assurances that salmonids and their
habitats are protected. We will continue to work with the BOF; California’s forestlands are
inextricably linked to the future of many California’s iconic salmon and steelhead.

Thank you and if you have any questions or would like to meet with staff regarding comments in
this letter please contact Charlotte Ambrose at (707) 575-6068.

Smcerely,

&@Rodney Mclnnis

~ Regional Administrator

Attachments: (1) NOAA Press Release
(2) Letter from Undersecretary of Commerce to State Secretary for Resources
(3) Central Valley Spring Run Chinook Salmon Draft Recovery Map

cc: Russ Strach, NMFS Sacramento
Dick Butler, NMFS Santa Rosa
John McCamman, CDFG Sacramento
Mark Stopher, CDFG Redding
Glenda Marsh, CDFG Sacramento
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Forestry landowner violates Federal Endangered Species Act and is fined by NOAA
Fisheries Service for harming and killing federally protected steelhead trout while
operating under a State of California approved timber plan.

LAYTONVILLE, Calif. — A forest landowner in Mendocino County was recently assessed a
fine of $105,600 dollars by NOAA's National Marine Fisheries Service (NOAA Fisheries
Service) for harming and killing federally protected steelhead trout, despite being in
compliance with state regulations.

The landowner was converting 130 acres of timberland into vineyards in accordance
with California’s Forest Practice Rules under a 1999 Timber Harvest Plan (THP) and Timber
Conversion Permit approved by the California Department of Forestry (CDF).

The land conversion involved cutting trees and permanently removing mature
redwood and Douglas fir forest stands, mechanically removing tree roots, soil ripping, road
and drainage construction and extensive land grading. These activities resulted in
widespread erosion on the property that deposited significant volumes of hillside soil into
nearby steelhead trout streams, killing the steelhead trout in violation of federal law.

In this location the impacted steelhead trout are part of the Northern California
Distinct Population Segment living in coastal rivers from Redwood Creek in Humboldt
County south to, but not including, the Russian River. NOAA Fisheries Service listed this
steelhead trout population as threatened under the Federal Endangered Species Act (ESA
(e.g., likely to become endangered within the foreseeable future) in June of 2000. A key
factor in the federal listing was that critically important revisions to California’s Forest
Practice Rules to better protect steelhead and salmon were not implemented by the
governor-appointed Board of Forestry as agreed upon in a 1998 State of California/NOAA
Memorandum of Agreement. See Federal Register Notice June 7, 2000 65 FR 36074.

To date, full revisions to the forestry rules have yet to be realized. However, NOAA
and the State agencies of the Department of Forestry and Department of Fish and Game
continue to work with the Board of Forestry to explore ways to ensure that implementation of
California's Forest Practice Rules will sufficiently protect salmon and steelhead species
listed under the federal ESA, and not put citizens in danger of violating federal law even if
they are meeting state requirements.

In prosecuting this case, NOAA Fisheries Service and Office for Law Enforcement,
were notified in 2002 by the California North Coast Regional Water Quality Control Board
(RWQCB) that large volumes of soil were depositing into several streams in northwestern
Mendocino County, violating water quality standards and likely harming steelhead trout.

-more-
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Subsequent investigations by NOAA Fisheries Service law enforcement agents and
scientists revealed that hillside soil was being washed into steelhead trout streams in such
large volumes that young steelhead trout were being harmed and killed. Absent incidental
take authorization, the killing or harming of a federally listed salmon or steelhead is unlawful.
The landowner, Stuart Bewley of Alder Springs Ranch, was assessed $1 05,600 for eight
violations of the ESA.

This initial assessment was reduced to $10,000 in consideration of the landowners'’
cooperation and his $870,000 investment to address erosion problems on the property. A
settlement agreement was reached, including an admission of guilt in violating the ESA, with
the final penalty to the landowner reduced to a civil crime and a fine of $10,000.

Steelhead are a form of rainbow trout that migrate between fresh and saltwater
during different phases of their life-cycle. During winter months, when rain events create
flow conditions suitable for upstream migration, adult steelhead move from the ocean into
freshwater rivers and streams to spawn. The offspring remain in the stream for two to three
years before moving downstream and into the ocean. While growing in the local streams,
steelhead young are susceptible to water quality and other habitat changes that affect their
ability to forage, rest, and avoid predators. Harmful water quality changes include, among
other things, reduced flow, increased water temperatures, and inputs of toxins including soil.
Other habitat changes include construction of barriers which inhibit free movement along the
stream corridor as stream conditions change.

Steelhead remain in the ocean for several years before returning to their natal
stream to spawn. Unlike salmon, steelhead do not necessarily die after spawning, and may
return to the ocean, and live to spawn again. Some steelhead may return to the same
stream to spawn three or four times over their life span.

The National Oceanic and Atmospheric Administration, an agency of the U.S.
Commerce Department, is celebrating 200 years of science and service to the nation. From
the establishment of the Survey of the Coast in 1807 by Thomas Jefferson to the formation
of the Weather Bureau and the Bureau of Commercial Fisheries in the 1870s, much of
America's scientific heritage is rooted in NOAA.

NOAA is dedicated to enhancing economic security and national safety through the
prediction and research of weather and climate-related events and information service
delivery for transportation, and by providing environmental stewardship of our nation's
coastal and marine resources. Through the emerging Global Earth Observation System of
Systems (GEOSS), NOAA is working with its federal partners, more than 60 countries and
the European Commission to develop a global monitoring network that is as integrated as
the planet it observes, predicts and protects.

-NOAA-

Websites:
National Oceanic and Atmospheric Administration (NOAA): http://www.noaa.gov

NOAA Fisheries Service: http://www.nmfs.noaa.gov
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Mr. Mike Chrisman

Secretary for Resources

State of California Resources Agency
1416 Ninth Street

Sacramento, California 95814

Dear Mr. Chrisman:

I enjoyed having lunch with you on September 19 while I was in California. During lunch
you mentioned California’s pursuit of a salmon and steelhead Habitat Conservation Plan
(HCP) and incidental take permit for the State-regulated forestry activities on private
land. The National Oceanic and Atmospheric Administration’s (NOAA) National
Marine Fisheries Service (NMFS) has been involved in forestry discussions and field
reviews since 1997 to encourage meaningful modifications to State Forest Practice Rules.
While NMFS has not received an application from the State, NMFS has been fully
engaged in the preliminary discussions and is prepared to provide additional staff
resources to be responsive to the State’s needs. Timely completion of a state-wide
forestry HCP aligning salmon and steelhead conservation with sustained forestland
management is a goal we share with California.

This process is applicant-driven and development of a sound HCP will depend upon a
strong working partnership between NMFS, State of California natural resources
agencies, the California Board of Forestry, the U.S. Fish and Wildlife Service, and the
public. Often, HCP development can be a protracted process; however, a collaborative
and structured approach will accelerate the completion schedule. An important first step
is for the State to work closely with NMFS to submit a comprehensive application
package. Central to the HCP package is the State’s need to review NMFS’® forestry
administrative record and to modify California Forest Practice Rules, where needed,
while ensuring Rule implementation, enforcement, and monitoring aligns with HCP
requirements.

NMFS fully supports the HCP effort and looks forward to working with the State of
California on this important endeavor.

Sincerely,

(& fott |

Conrad C. Lautenbacher, Jr.
Vice Admiral, U.S. Navy (Ret.)
Under Secretary of Commerce for
Oceans and Atmosphere
-3
)
THE ADMINISTRATOR (

. <
@ Printed on Recycled Paper \,,/



Central Valley Spring-run

Chinook Salmon

- Conceptual
Recovery Footprint
+  City
& Dam

e Spawning - Dependent populations

Migration and Rearing (All pops)
s Spawning - Independent Population

— Excluded from Recovery Footprint

- Lakes

D Spring-run Chinook ESU Boundary

[ ] california
Diversity Group

Basalt and Porous Lava

Northern Sierra Nevada

- Northwestern California
. - Southern Sierra Nevada




36074 Federal Register/Vol. 65, No. 110/ Wednesday, June 7, 2000/ Rules and Regulations
8 y S
# Depth in # Depth in # Depth in
fest :bove feet s?bove foet :bove
Source of flooding and location . {g\;‘;‘t%n Sourcs of flooding and location . {:\fa”t?o‘n Source of flooding and location 'g{g\t‘:t?dn
in feet in feet in feet
(NGVD). (NGVD). (NGVD).
Maps are available for in- WASHINGTON
spection at the Mineral Sand City), Clackamas
County Courthouse, Clerk chnty((pg?m\ Docket No. Clark County (Unincor-
and Treasurer's Office, Cor- 7302) porated Areas) (FEMA
nher of 1st anz(:‘l1 A Street, Haw- ] Docket No. 7250)
thorne, Nevada. T’%é% rg;ierﬁla({tely 1.980 feet East Fork Lewis River:
OKLAHOMA downstream of 362nd Ave- A o1 Dok
NUB .eovvverecmerieesicresnnessneinns “684 *
A Road ..eeeevreee e 32
Roger Mills County and In- Approximately 1,620 feet up- . Approximately 400 feet
corporated Areas (FEMA stream of Highway 211 ..... 946 downstream of Daybreak
Docket No. 7306) Maps are available for in- ROA ..ververrrirerrrarenssrsrsssenns *75
White Shield Creek Tributary spection at the Planning and Maps are available for in-
“g”: Development Department, spection at the Clark County
At its confluence with White 39250 Pioneer Boulevard, Department of Community
Shield Creek ..........cooeeenece. 1,737 Sandy, Oregon. Development, Development
App;roximatfelg 15|O féetet up- 1 778 TEXAS Eervices Divi;ion, Ofﬁ1ce of
stream of Steele Street ..... 1, ngineering Review, 1408
White Shield Creek: Franklin Street, Vancouver,
/A\z)grtoa)t(leml:;?eultyess(?feetup- ...... *1,702 Kerr c°unty and Incor- Washington.
orshr o e St | 754 | Bodkatho. 75 (Cotlo o Fderal Domostc Assstanc N
emorial Park Tributary: atalog ol Iederal Domestic Assistance INo.
At its confluence witg/Ser- Stream TC-1: 83.100, “Flood Insurance.”)
geant Major Creek ............. *1,938 Approximately 2,300 feet Dated: May 17, 2000.
AR roam o 0.5, Fighway Eoorveay 30 Cmerstate | +16g2 | Michael J. Armstrong,
283 (Main Street) ............ *1,077 Just upstream of Interstate ' Assaciate Director for Mitigation.
Dry Creek: ) Highway 10 ....cccoooviiiiiinnns *1,718 | [FR Doc. 00 14293 Filed 6 6 00; 8:45 am]}
At its confluence with Ser- Stream QC-2: BILLING CODE 671 P
geant Major Creek ............. 1,941 Just downstream of State 8-04
Approximately 8,400 feet up- Highway 16 ....coveviveeercinnns *1,706
g;?ggg &%’.‘g:’ec?ggkw'th “1 085 Just upstream of Interstate
Sergeant Miajor Creekc ’ StrapIONEY 10 o 1| DEPARTMENT OF COMMERCE
A \}bzgﬁ?;lu;icgf with 1923 Just upstreém of Leslie Road *1,688 X .
irataly 8 800 foet U, o ' Approximately 200 feet up- National Oceanic and Atmospheric
Approximately 8,600 feet up - L h
stream from confluence ag‘;a% of Interstate High- “1.801 Administration
with Dry Creek .........cooouei *1,974 et AP '
Washita River: Quinlan Creek:
o ata Favite 34 o *1,703 Just upstream of State High- 50 CFR Part 223
Approximatew 16,800 feet way 27 ............................... *1 ,606
upstream from its con- Approximately 900 feet up- [Docket No. 000202022~0156—-02; 1.D.
fluence with Sergeant stream of Interstate High- . 012100F]
Major Creek ........ccorrvvrniens *1,949 . wacy 10k ............................... 1,719
Maps are available for in- own Lreex.
s%e:ﬂon at the éoﬁmy Just upstream of State High- . RIN 0648-AN58
Courthouse, Limales and WaY 27 e 1,624 End d Th Species:
Broadway Avenue, Chey- Apprommately 200 feet' naangere and reatened pecies:
enne, Oklahoma. downstream of Schreiner . Threatened Status for One Steelhead
Maps are available for in- A R?ggrﬁgtéimébéﬂfémt ------ i 1630 | Evolutionarily Significant Unit (ESU) in
:APQctIS?n att ?‘ilty Hall, 7(1) ?(I pSQ( o o IKterstateeHLiJgh- California
ain Street, Hammon a-
’ ' Way 10 e *1,689 . . . .
homa. . ) Eim c,gek: AGENCY: National Marine Fisheries
Maspse catrlg :\;?lg?Jer:ﬁr l3n1-7 N Approximatelé 600 feet up- Service (NMFS), National Oceanic and
Broadway. Cheyenne, Okla- stream of Goat Creek Atmospheric Administration (NOAA),
poon s ' RO cevveermrseeinesseereesneas *1,649 | Commerce.
: Approximatfe{}/ 800| feet lép- Final rul
stream of Laurel Woo ACTION: Final rule.
OREGON DAVE i *1,764
Clackamas County (Unincor- Cin;grg(eirerfgglfg%%k}eet SUMMARY: Following completion of a
porated Areas) (FEMA comprehensive status review of west
Docket No. 7302) ?_ow|nstream of Preston coa {) teelhead (Oncorhynch ki
' TaIl cveeeeeneereer *1,692 St siee ncorhyncnus myKkIss,
Tickle Creek: Approximately 2,100 feet up- or O. mykiss) populations throughout
Approximately 2,600 feet stream of Southway Drive 1,699 | Washington, Oregon, Idaho, and
gg\év:gt;\evaernu%f Southeast -g72 | | Maps are available for in- California, NMFS published a proposed

Approximately 2,350 feet up-
stream of Southeast 395th
AVBNUB ...oorvennircennicininines

Maps are available for in-
spection at the Clackamas

County Department of Trans-

portation and Development,

902 Abernathy Road, Oregon

City, Oregon.

1,011

spection at the Upper Gua-
dalupe River Authority, 125
Lehmann Drive, Kerrville,
Texas.

Maps are available for in-
spection at the City of
Kerrville, 800 Junction High-
way, Kerville, Texas.

rule to list 10 ESUs as threatened or
endangered under the Endangered
Species Act (ESA) on August 9, 1996.
One of these steelhead ESUs, the
Northern California ESU, was proposed
for listing as a threatened species.
Because of scientific disagreements,
NMFS deferred its final listing
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determination for five of these steelhead
ESUs, including the Northern California
ESU, on August 18, 1997. After
soliciting and reviewing additional
information to resolve these
disagreements, NMFS published a final
determination in March 1998 that the
Northern California ESU did not
warrant listing under the ESA because
available scientific information and
conservation measures indicated the
ESU was at a lower risk of extinction
than at the time of the proposed rule.
Because the State of California did not
implement conservation measures that
NMFS considered critically important
in its decision to not list the Northern
California steelhead ESU, NMFS
completed an updated status review for
the ESU and reassessed the State and
Federal conservation measures that
were in place to protect the ESU. Based
on this reconsideration, NMFS proposed
to list the Northern California steelhead
ESU as a threatened species under the
ESA on February 11, 2000.

After considering public comments on
the proposed determination, NMFS now
issues a final rule to list the Northern
California ESU of steelhead as a
threatened species. Within the Northern
California ESU, only naturally spawned
populations of steelhead (and their
progeny) residing below naturally
occurring and man-made impassable
barriers (e.g., impassable waterfalls and
dams) are listed. NMFS has examined
the relationship between hatchery and
natural populations of steelhead in this
ESU and concludes hatchery
populations are not essential for
recovery; therefore, no hatchery
populations are listed. At this time,
NMFS is listing only the anadromous
life forms of O. mykiss in this ESU.
NMFS intends to designate critical
habitat and promulgate protective
regulations under section 4(d) of the
ESA for this ESU in separate
rulemakings.

DATES: Effective August 7, 2000.
ADDRESSES: Assistant Regional
Administrator, Protected Resources
Division, NMFS, Southwest Region, 401
West Ocean Blvd., Suite 4200, Long
Beach, CA 90802 4213.

FOR FURTHER INFORMATION CONTACT:
Craig Wingert, 562 980-4021, or Chris
Mobley, 301 713 1401.

SUPPLEMENTARY INFORMATION:

Previous Federal ESA Actions Related
to West Coast Steelhead

The history of petitions NMFS has
received regarding west coast steelhead
is summarized in a final rule and notice
of determination for five steelhead ESUs
(Lower Columbia River; Central Valley,

California; Oregon Coast; Klamath
Mountains Province; and northern
California ESUs) that was published on
March 19, 1998 (63 FR 13347). The most
comprehensive petition was submitted
by Oregon Natural Resources Council
and 15 co-petitioners on February 16,
1994. In response to this petition, NMFS
assessed the best available scientific and
commercial data, including technical
information from Pacific Salmon
Biological Technical Committees
(PSBTCs) and interested parties in
Washington, Oregon, Idaho, and
California, and convened a Biological
Review Team (BRT), composed of staff
from NMFS’ Northwest and Southwest
Fisheries Science Centers and
Southwest Regional Office, as well as a
representative of the U.S. Geological
Survey Biological Resources Division
{formerly the National Biological
Service) to conduct a coast-wide status
review for west coast steelhead (Busby
et al., 1996).

Based on the results of the BRT’s
status review, an analysis of Federal,
State and local conservation measures,
and other information which NMFS
determined constituted the best
scientific and commercial data
available, NMFS published a proposed
listing determination (61 FR 41541,
August 9, 1996) that identified 15 ESUs
of steelhead in the states of Washington,
Oregon, Idaho, and California. Ten of
these ESUs, including the northern
California ESU, were proposed for
listing as threatened or endangered
species, four were found not warranted
for listing, and one was identified as a
candidate for listing,

On August 18, 1997, NMFS published
a final rule listing five ESUs as
threatened and endangered under the
ESA (62 FR 43937). In a separate notice
published on the same day, NMFS
determined substantial scientific
disagreement remained for five
proposed ESUs, including the northern
California steelhead ESU (62 FR 43974,
August 18, 1997). In accordance with
section 4(b)(6)(B)(i) of the ESA, NMFS
deferred its decision on these five
steelhead ESUs for 6 months for the
purpose of soliciting additional data.
During this 6-month period of deferral,
NMFS received new scientific
information regarding the status of these
proposed steelhead ESUs. This new
information was evaluated by NMFS’
BRT which prepared both an updated
status review for these five ESUs
(Memorandum to William Stelle and
William Hogarth from M. Schiewe,
December 18, 1997, Status of Deferred
and Candidate ESUs of West Coast
Steelhead (NMFS, 1997a)), and a review
of the associated hatchery populations

(Memorandum to William Stelle and
William Hogarth from Michael Schiewe,
January 13, 1998, Status Review Update
for Deferred ESUs of West Coast
Steelhead; Hatchery Populations
(NMFS, 1998a}).

Based on a review of the updated
scientific information for these ESUs, as
well as a review and evaluation of
Federal, state, and local conservation
measures reducing the threats to these
ESUs, NMFS issued a final rule (63 FR
13347, March 19, 1998) listing two ESUs
as threatened (Lower Columbia River
and Central Valley California), and a
notice of determination that three ESUs
(Oregon Coast, Klamath Mountains
Province, and Northern California) did
not warrant listing. NMFS’
determination that these three ESUs did
not warrant listing was based on the
best available scientific and commercial
data which indicated these ESUs were
at a lower risk of extinction than at the
time of the proposed listing
determination. Even though the risks
confronting these ESUs had been
reduced to a point at which listing was
not warranted, NMFS still expressed
concerns about the status of these three
ESUs in the notice of determination,
and, therefore, identified them as
candidate species which the agency
would continue to monitor.

NMFS’s March 19, 1998 (63 FR
13347), decision not to list the Northern
California steelhead ESU was based
largely on a determination that
sufficient Federal and state conservation
measures were in place to reduce threats
to the ESU such that the proposed
threatened listing was unnecessary. The
Federal and state conservation measures
upon which NMFS based this
determination included: (1)
implementation of a March 11, 1998,
Memorandum of Agreement (MOA)
between NMFS and the State of
California (NMFS/California MOA,
1998), with particular importance given
to implementation of those provisions
in the MOA which were intended to
improve non-Federal forest land
protections in the ESU (81 percent of
land ownership is non-Federal land); (2)
implementation of more restrictive in-
river harvest regulations by California
which were intended to reduce
mortality and increase the viability of
naturally reproducing steelhead
populations; and (3) improved
protections to habitat and naturally
reproducing steethead from expanded
habitat protection and restoration
efforts, improvements in the
management of hatchery steelhead
stocks, and expanded population
monitoring,.
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At the time of its decision not to list
the Northern California ESU, NMFS
considered the protection and
restoration of freshwater spawning,
rearing, and migratory habitat on non-
Federal lands to be essential for the
long-term survival and recovery of this
ESU because non-Federal lands
represented such a large portion of the
available habitat (63 FR 13347, March
19, 1998). Because of NMFS’ concerns
regarding the preponderance of private
timber lands and timber harvest in the
northern California ESU, the NMFS/
California MOA contained several
provisions calling for the review and
revision of California’s forest practice
rules (FPRs), and a review of their
implementation and enforcement by
January 1, 2000. NMFS considered full
implementation of these critical
provisions within the specified time
frame to be essential for achieving
properly functioning habitat conditions
for steelhead in this ESU.

In accordance with the NMFS/
California MOA, a scientific review
pane! was established by the State to
review the California FPRs, including
their implementation and enforcement.
The scientific review panel completed
its review and provided the State’s
Board of Forestry (BOF) with its
findings and recommendations in June
1999. In its findings, the review panel
concluded that California’s FPRs,
including their implementation through
the existing timber harvest plan process,
do not ensure protection of anadromous
salmonid habitat and populations. To
address these shortcomings, and as
specified in the NMFS/California MOA,
the California Resources Agency and
CalEPA jointly presented the BOF with
a proposed rule change package in July
1999. Following several months of
public review, the Board of Forestry
took no action on the package in
October 1999, thereby precluding any
possibility of implementing
improvements in California’s FPRs by
January 1, 2000, as the State committed
to do in the NMFS/California MOA.

Although NMFS’ March 19, 1998,
decision not to list the northern
California ESU concluded that
improvements in steelhead harvest and
hatchery management would provide
immediate conservation benefits to this
ESU, an essential component of the
decision was based on NMFS’
expectation that changes in the State’s
FPRs would be implemented by January
1, 2000. Because these critical
conservation measures were not being
implemented by the State of California,
and therefore, were not reducing threats
to this ESU that were anticipated at the
time of its March 19, 1998, decision not

to list the ESU, NMFS determined that
a formal reconsideration of the status of
this ESU was warranted (December 3,
1999, Memorandum from Rodney R.
Mclnnis and William Stelle, Jr. to
Penelope D. Dalton (NMFS, 1999)).

As part of this reconsideration, the
Southwest Fisheries Science Center
(SWFSC) completed an updated status
review for the Northern California
steelhead ESU in January, 2000 which
concluded that its biological status had
changed little since NMFS’ steelhead
BRT determined in December 1997 that
the ESU was likely to become
endangered in the foreseeable future.
NMFS also conducted a re-evaluation of
Federal and state conservation measures
that were in place to protect this ESU,
including the implementation and
success of measures such as the NMFS/
California MOA that were considered
important factors in the original
decision not to list the ESU. Based on
the updated status review and re-
assessment of conservation measures,
NMFS concluded that the Northern
California steelhead ESU was likely to
become endangered in the foreseeable
future, and therefore, proposed to list
the ESU as a threatened species under
the ESA on February 11, 2000 (65 FR
6960).

Steelhead Life History and Background

Biological information for west coast
steelhead (Oncorhynchus mykiss) and
the northern California ESU in
particular can be found in steelhead
status assessments conducted by NMFS
(Busby et al., 1996; NMFS, 1997a;
NMFS, 2000) and in previous Federal
Register documents (61 FR 41541,
August 9, 1996; 63 FR 13347, March 19,
1998; 65 FR 6960, February 11, 2000).

A summary of steelhead life history
follows.

O. mykiss exhibits one of the most
complex suites of life history traits of
any salmonid species. Individuals may
exhibit anadromy (meaning they migrate
as juveniles from fresh water to the
ocean, and then return to spawn in fresh
water) or freshwater residency (meaning
they reside their entire life in fresh
water). Resident forms are usually
referred to as “‘rainbow” or “redband”
trout, while anadromous life forms are
termed “steelhead.” Few detailed
studies have been conducted regarding
the relationship between resident and
anadromous O. mykiss and as a result,
the relationship between these two life
forms is poorly understood. The
scientific name for the biological species
that includes both steelhead and
rainbow trout has been changed from
Salmo gairdneri to O. mykiss. This
change reflects the premise that all

trouts from western North America
share a common lineage with Pacific
salmon.

Steelhead typically migrate to marine
waters after spending 2 years in fresh
water. They then reside in marine
waters for typically 2 or 3 years prior to
returning to their natal stream to spawn
as 4- or 5-year-olds. Unlike other Pacific
salmon, steelhead are iteroparous,
meaning they are capable of spawning
more than once before they die.
However, it is rare for steelhead to
spawn more than twice before dying;
most that do so are females. Steelhead
adults typically spawn between
December and June (Bell, 1990; Busby et
al., 1996). Depending on water
temperature, steelhead eggs may
incubate in “redds” (nesting gravels) for
1.5 to 4 months before hatching as
“alevins” (a larval life stage dependent
on food stored in a yolk sac). Following
yolk sac absorption, young juveniles or
“fry” emerge from the gravel and begin
actively feeding. Juveniles rear in fresh
water from 1 to 4 years, then migrate to
the ocean as “smolts.”

Biologically, steelhead can be divided
into two reproductive ecotypes, based
on their state of sexual maturity at the
time of river entry and the duration of
their spawning migration. These two
ecotypes are termed “stream maturing”
and “ocean maturing.” Stream maturing
steelhead enter fresh water in a sexually
immature condition and require several
months to mature and spawn. Ocean
maturing steelhead enter fresh water
with well developed gonads and spawn
shortly after river entry. These two
reproductive ecotypes are more
commonly referred to by their season of
freshwater entry (i.e., summer [stream
maturing] and winter steelhead [ocean
maturing]). The Northern California
ESU contains populations of both
winter and summer steelhead,

Two major genetic groups or
“subspecies” of steelhead occur on the
west coast of the United States: a coastal
group and an inland group, separated in
the Fraser and Columbia River Basins
approximately by the Cascade crest
(Huzyk & Tsuyuki, 1974; Allendorf,
1975; Utter & Allendorf, 1977; Okazaki,
1984; Parkinson, 1984; Schreck et al.,
1986; Reisenbichler et al., 1992).
Behnke (1992} praposed classifying the
coastal subspecies as O. m. irideus and
the inland subspecies as O. m. gairdneri.
These genetic groupings apply to both
anadromous and nonanadromous forms
of O. mykiss. Both coastal and inland
steelhead occur in Washington and
Oregon. California is thought to have
only coastal steelhead while Idaho has
only inland steelhead. The northern
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California steelhead ESU is part of the
coastal grouping.

Historicalr , steelhead were
distributed throughout the North Pacific
Ocean from the Kamchatka Peninsula in
Asia to the northern Baja Peninsula,
Presently, the species distribution
extends from the Kamchatka Peninsula,
east and south along the Pacific coast of
North America, to at least Malibu Creek
in southern California. There are
infrequent anecdotal reports of
steelhead occurring as far south as the
Santa Margarita River in San Diego
County (McEwan & Jackson, 1996). In
1999, juvenile O. mykiss suspected of
being the progeny of steelhead were
reported from San Mateo Creek which is
in northernmost San Diego County, just
north of the Santa Margarita River.
Historically, steelhead likely inhabited
most coastal streams in Washington,
Oregon, and California as well as many
inland streams in these states and Idaho.
However, during this century, over 23
indigenous, naturally reproducing
stocks of steelhead are believed to have
been extirpated, and many more are
thought to be in decline in numerous
coastal and inland streams in
Washington, Oregon, Idaho, and
California. Forty-three stocks have been
identified by Nehlsen et al. (1991) as
being at moderate or high risk of
extinction.

Summary of Comments Received in
Response to the Proposed Rule

Following NMFS proposal to list 10
steelhead ESUs in 1996, including the
Northern California ESU (61 FR 41541),
a total of 16 public hearings were held
in California, Oregon, Idaho, and
Washington to solicit comments on the
proposed rule. During the 90-day public
comment period, NMFS received nearly
1,000 written comments on the
proposed rule from Federal, state, and
local government agencies, Indian
tribes, non-governmental organizations,
the scientific community, and other
individuals. A number of comments
addressed specific technical issues
pertaining to a particular geographic
region or O. mykiss population. These
technical comments were considered by
NMFS’ steelhead BRT in its re-
evaluation of ESU definitions and
status, including the Northern California
steelhead ESU, and were discussed in
the updated status review report
(NMFS, 1997a).

During the 60-day public comment
period that followed publication of the
proposal to list this ESU (65 FR 6960),
NMFS received numerous written
comments and also held one public
hearing in Eureka, California to solicit
comments on the proposal. A total of 20

individuals presented testimony at this
public hearing, with the majority
expressing their opposition to the
proposed listing. During the 60-day
public comment period that followed
publication of the proposed rule, NMFS
received 44 written comments from
Federal, state, and local government
agencies, Indian tribes, non-
governmental organizations, and other
individuals. In contrast to the public
hearing, the majority of written
comments were supportive of the
proposal. A number of comments
addressed issues pertaining to the
designation of critical habitat which was
not proposed at the time of the listing
proposal. Several commenters requested
NMFS promulgate an ESA 4(d) rule that
would allow continued catch and
release angling opportunities in coastal
streams occurring within the Northern
California steelhead ESU. At least one
commenter resubmitted comments that
had originally been submitted to NMFS
when this ESU was first proposed for
listing in 1996.

A summary of comments received in
response to the proposed rule follows.

Issue 1: Sufficiency and Accuracy of
Scientific Information and Analysis

Comment 1: Some commenters
questioned the sufficiency and accuracy
of data NMFS employed in the listing
proposal.

Response: Section 4(b)(1)(A) of the
ESA requires that NMFS make its listing
determinations solely on the basis of the
best available scientific and commercial
data, after reviewing the status of the
species and taking into account any
efforts being made to protect such
species. NMFS believes that information
contained in the agency’s original status
review (Busby et al., 1996), together
with more recent information (NMFS,
1997a; NMFS, 1998a; NMFS, 2000),
represents the best scientific and
commercial information presently
available for the Northern California
steelhead ESU addressed in this final
rule. NMFS has made every effort to
conduct an exhaustive review of all
available information and has solicited
information and opinion from all
interested parties.

Comment 2: Some comments
suggested that the ESA does not provide
for the creation of ESUs and that ESUs
do not correspond to species,
subspecies, or distinct population
segments (DPSs) that are specifically
identified in the ESA. Further, NMFS’
use of genetic information (allozyme- or
DNA-derived information} to determine
ESU boundaries was criticized. It was
argued that allozyme-based
electrophoretic data cannot be used to
imply either evolutionary significance

or local adaptation. Some commenters
felt that information was lacking
concerning a number of “key” criteria
for defining the Northern California
steelhead ESU, such as phenotypic
differences, evolutionary significance,
or ecological significance of various
summer and winter steelhead
populations. Commenters contended
that NMFS did not find any life history,
habitat, or phenotypic characteristics
that were unique to any of the steelhead
populations discussed.

Response: General issues relating to
ESUs, Distinct Population Segments
{DPSs), and the ESA have been
discussed extensively in past Federal
Register documents. Regarding
application of its ESU policy, NMFS
relies on its policy describing how it
will apply the ESA definition of
“species” to anadromous salmonid
species published in 1991 (56 FR 58612,
November 20, 1991). More recently,
NMFS and the U.S. Fish and Wildlife
Service published a joint policy, that is
consistent with NMFS’ policy, regarding
the definition of “distinct population
segments” (61 FR 4722, February 7,
1996). The earlier policy is more
detailed and applies specifically to
Pacific salmonids, and therefore, was
used for this determination. This policy
indicates that one or more naturally
reproducing salmonid populations will
be considered to be distinct and, hence,
a species under the ESA, if they
represent an ESU of the biological
species. To be considered an ESU, a
population must satisfy two criteria: (1)
It must be reproductively isolated from
other population units of the same
species; and (2) it must represent an
important component in the
evolutionary legacy of the biological
species. The first criterion, reproductive
isolation, does not have to be absolute
but must have been strong enough to
permit evolutionarily important
differences to occur in different
population units. The second criterion
is met if the population contributes
substantially to the ecological or genetic
diversity of the species as a whole.
Guidance on applying this policy is
contained in a NOAA Technical
Memorandum entitled ‘“Definition of
‘Species’ Under the Endangered Species
Act: Application to Pacific Salmon”
(Waples, 1991) and in a more recent
scientific paper by Waples (1995).

NMFS identified all west coast
steelhead ESUs including the Northern
California ESU in the original steethead
status review, using the best available
scientific and commercial information.
As discussed in the original status
review, genetic data were used
primarily to evaluate the criterion
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regarding reproductive isolation, not
evolutionary significance. In some

cases, there was a considerable degree of
confidence in the ESU determinations.
The west coast steelhead status review
describes a variety of characteristics that
support the ESU delineations for this
species, including ecological and life
history parameters.

Comment 3: Some commenters
suggested that listing of the Klamath
Mountains Province (KMP) steelhead
ESU was also warranted based on the
rationale NMFS provided for its
decision to propose listing the Northern
California steelhead ESU.

Response: NMFS' decision not to
reconsider the KMP steelhead ESU for
listing is based on the determination
that there are sufficient Federal and
state conservation measures in place to
reduce the threats to the ESU such that
listing is not warranted. The Federal
and state conservation measures which
NMFS bases this determination on
include: (1) the large portion of Federal
land ownership in the ESU (64 percent
for the entire ESU and 80 percent in the
California portion of the ESU) coupled
with successful implementation of the
Northwest Forest Plan on Federal lands
which reduced habitat risks; (2)
substantial changes to the management
of recreational fisheries and artificial
propagation programs by the states of
Oregon and California which are
reducing impacts to steelhead; and (3)
general improvements to habitat
conditions throughout the ESU resulting
from state-wide conservation strategies
and monitoring efforts in both Oregon
and California. In California, these
efforts include implementation of the
California Department of Fish and
Game’s (DFG) strategic management
plan for KMP steelhead ESU, the State’s
Watershed Protection Program which
includes an ongoing habitat restoration
program, and the NMFS/California
MOA which assures implementation of
steelhead angling regulation changes,
changes in the management of hatchery
steelhead programs, habitat protections
on non-Federal land, and expanded
steelhead monitoring. In Oregon, these
efforts include the implementation of
conservation measures contained in the
Oregon Plan for Salmon and
Watersheds.

Issue 2: Status Assessment for the
Northern California Steelhead ESU

Comment 4: Some commenters
suggested that risk assessments were
made in an arbitrary manner and that
NMFS did not rely on the best available
science. Several commenters questioned
NMFS’ methodology for determining
whether the Northern California
steelhead ESU warranted listing. In

some cases, such commenters also
expressed opinions regarding whether
listing was warranted.

Response: Throughout the status
review for west coast steelhead and all
subsequent updates, NMFS has solicited
and evaluated the best available
scientific and commercial data for the
species. NMFS believes that these
reviews, coupled with considerable
input from the public, co-managers,
peer reviewers, and other species
experts, clearly demonstrate that its
listing determinations are not arbitrary,
but instead are based on an open and
rigorous scientific assessment,

NMFS has identified a number of
factors that should be considered in
evaluating the level of risk faced by an
ESU, including: (1) absolute numbers of
fish and their spatial and temporal
distribution; (2) current abundance in
relation to historical abundance and
current carrying capacity of the habitat;
(3) trends in abundance; (4) natural and
human-influenced factors that cause
variability in survival and abundance;
(5) possible threats to genetic integrity
{e.g., from strays or outplants from
hatchery programs); and (6) recent
events (e.g., a drought or changes in
harvest management) that have
predictable short-term consequences for
abundance of the ESU. These factors
were considered by NMFS in the
original 1996 status review and all
subsequent updated reviews (NMFS,
1997a; NMFS, 2000) and served as the
basis for agency determinations
regarding the biological status of the
Northern California steelhead ESU.

Issue 3: Factors Contributing to the
Decline of Northern California
Steelhead ESU

Comment 5: Some commenters
identified factors for decline that were
either not identified in the original or
updated status reviews or which they
believed were not given sufficient
weight in the risk analysis. Othier
commenters contended that recent
declines in Northern California
steelhead abundance were related to
natural factors such as predation and
changes in ocean productivity.
Furthermore, these commenters contend
that NMFS did not show how the
present declines were significantly
different from natural variability in
abundance, nor that abundances were
below the current carrying capacity of
the marine environment and freshwater
habitat.

Response: The status review did not
attempt to exhaustively identify factors
for decline, except insofar as they
contributed directly to the risk analysis.
Nevertheless, NMFS agrees that a
multitude of factors, past and present,

have contributed to the decline of west
coast steelhead. Many of the identified
risk factors were specifically cited in
NMFS’ original west coast steelhead
status review (Busby et al., 1996) and
subsequent listing notices (61 FR 41541;
63 FR 13347; 65 FR 6960). In addition,
NMFS has prepared a report that
summarizes the factors leading to the
decline of steelhead on the west coast
entitled: “Factors for Decline: A
supplement to the notice of
determination for west coast steelhead”
(NMFS, 1996). This report concludes
that all of the factors identified in
section 4(a)(1) of the ESA have played
arole in the decline of the species. The
report identifies destruction and
modification of habitat, overutilization
for recreational purposes, and natural
and human-made factors as being the
primary causes for the decline of
steelhead on the west coast. NMFS
recognizes that natural environmental
fluctuations have likely played a role in
the species’ recent declines as well.
However, NMFS believes other human-
induced impacts (e.g., harvest in certain
fisheries, artificial propagation, and
widespread habitat modification) have
played an equally significant role in the
decline of steelhead.

NMFS'’ 1996 status review briefly
addressed the impact of adverse marine
conditions and climate change, but
concluded that there is considerable
uncertainty regarding the role of these
factors in steelhead abundance. At this
time, we do not know whether these
climate conditions represent a long-term
shift in conditions that will continue
into the future or short-term
environmental fluctuations that can be
expected to reverse soon (NMFS, 1996),
A recent review by Hare et al. (1999)
suggests that these conditions could be
part of an alternating 20- to 30-year
regime pattern. These authors
concluded that although at-risk salmon
stocks may benefit from a reversal in the
current climate/ocean regime, fisheries
management should continue to focus
on reducing impacts from harvest and
artificial propagation and improving
freshwater and estuarine habitats.

NMFS believes there is ample
evidence to suggest that the elimination
and degradation of freshwater habitats
have contributed to the decline of this
steelhead ESU (NMFS, 1996). Many of
the identified risks and conclusions
apply specifically to Northern California
steelhead populations. Examples of
habitat alterations affecting steelhead
include: water withdrawal, conveyance,
storage, and flood control (resulting in
insufficient flows, stranding, juvenile
entrainment, and increased stream
temperatures); and logging and
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agriculture (resulting in loss of large
woody debris, sedimentation, loss of
riparian vegetation, and habitat
simplification) (NMFS, 1996; Spence et
al., 1996; Busby et al., 1996). These
human-induced impacts in freshwater
ecosystems have likely reduced the
species’ resiliency to natural factors for
decline such as drought and poor ocean
conditions. A critical next step in
restoring listed steelhead will be
identifying and ameliorating specific
factors for decline at both the ESU and
population level.

With respect to predation impacts on
steelhead, NMFS has recently published
reports describing the impacts of
California sea lions and Pacific harbor
seals upon salmonids and on the coastal
ecosystems of Washington, Oregon, and
California (NMFS, 1997 and 1999b).
These reports conclude that in certain
cases where pinniped populations co-
occur with depressed salmonid
populations, salmonid populations may
experience severe impacts due to
predation. An example of such a
situation is at the Ballard Locks,
Washington, where sea lions are known
to consume significant numbers of adult
winter steelhead. These reports further
conclude that data regarding pinniped
predation are quite limited and that
substantial additional research is
needed to fully address this issue.
Existing information on the seriously
depressed status of many salmonid
stocks may be sufficient to warrant
actions to remove pinnipeds in areas of
co-occurrence where pinnipeds prey on
depressed salmonid populations
(NMFS, 1997 and 1999b).

Issue 4: Consideration of Existing
Conservation Measures

Comment 6: Some commenters
expressed concerns about NMFS’
reliance and characterization of the
efficacy of the Northwest Forest Plan
(NFP), citing significant differences in
management practices between various
Federal land management agencies.
Numerous commenters noted that an
array of state and Federal conservation
measures were underway for this and
other species (particularly in northern
California) and asked that NMFS give
them more consideration in its listing
determination.

Response: In the listing proposal,
NMFS noted that the NFP requires
specific management actions on Federal
lands, including actions in key
watersheds in southern Oregon and
northern California that comply with
special standards and guidelines
designed to preserve their refugia
functions for at-risk salmonids (i.e.,
watershed analysis must be completed
prior to timber harvests and other

management actions, road miles should
be reduced, no new roads can be built
in roadless areas, and restoration
activities are prioritized). In addition,
the most significant element of the NFP
for anadromous fish is its Aquatic
Conservation Strategy (ACS), a regional-
scale aquatic ecosystem conservation
strategy that includes: (1) special land
allocations (such as key watersheds,
riparian reserves, and late-successional
reserves) to provide aquatic habitat
refugia; (2) special requirements for
project planning and design in the form
of standards and guidelines; and (3) new
watershed analysis, watershed
restoration, and monitoring processes.
These ACS components collectively
ensure that Federal land management
actions achieve a set of nine ACS
objectives that strive to maintain and
restore ecosystem health at watershed
and landscape scales, to protedt habitat
for fish and other riparian-dependent
species and to restore currently
degraded habitats. NMFS will continue
to support the NFP strategy and address
Federal land management issues via
ESA section 7 consultations.

Additional consideration was given to
various conservation efforts in
California that have been implemented
or are expected to be initiated. See
‘“Efforts Being Made to Protect West
Coast steelhead” later in this document.

Comment 7: Several commenters
expressed their belief that current
California Forest Practice Rules (FPR’s)
were adequate to protect the Northern
California steelhead ESU. Several
comments expressed concern that
NMFS did not adequately review and
consider the interim FPR changes
adopted by the California Board of
Forestry (BOF) for anadromous
salmonids in March 2000.

Response: NMFS disagrees with the
assertion that the state’s FPRs as
currently implemented are adequate to
protect anadromous salmonids in
California. NMFS has reviewed the State
FPRs, including those interim changes
recently adopted by the Board of Foresty
and concludes that they do not
adequately protect anadromous
salmonids, including steelhead, or
provide for properly functioning habitat
conditions. In fact, the deleterious
impacts of timber harvest and other
activities have resulted in recent listings
by the Environmental Protection Agency
of many north coast California streams
as sediment and/or temperature
impaired under Section 303(d) of the
Clean Water Act.

NMFS’ March 19, 1998 (63 FR 13347),
decision not to list the Northern
California steelhead ESU was based
largely on a determination that

sufficient Federal and state conservation
measures were in place to reduce threats
to the ESU such that the proposed
threatened listing was unnecessary. The
Federal and state conservation measures
upon which NMFS based this
determination included the
implementation of a March 11, 1998,
Memorandum of Agreement (MOA)
between NMFS and the State of
California (NMFS/California MOA,
1998), with particular importance given
to implementation of those provisions
in the MOA which were intended to
improve non-Federal forest land
protections in the ESU. At the time of
NMFS’ decision not to list the Northern
California ESU in 1998, NMFS
considered the protection and
restoration of freshwater spawning,
rearing, and migratory habitat on non-
Federal lands to be essential for the
long-term survival and recovery of this
ESU because non-Federal lands
represented such a large portion (81
percent) of the available habitat (63 FR
13347, March 19, 1998; 65 FR 6960,
February 11, 2000). Because of NMFS’
concerns regarding the preponderance
of private timber lands and timber
harvest in the northern California ESU,
the NMFS/California MOA contained
several provisions calling for the review
and revision of California’s FPRs, and a
review of their implementation and
enforcement by January 1, 2000. NMFS
considered full implementation of these
critical provisions within the specified
time frame to be essential for achieving
properly functioning habitat conditions
for steelhead in this ESU. In accordance
with the NMFS/California MOA, a
scientific review panel was established
by the state to review the California
FPRs, including their implementation
and enforcement. The scientific review
panel completed its review and
provided the state’s Board of Forestry
with its findings and recommendations
in June 1999, In its findings, the review
panel concluded that California’s FPRs,
including their implementation through
the existing timber harvest plan process,
do not ensure protection of anadromous
salmonid habitat and populations. To
address these shortcomings, and as
specified in the NMFS/California MOA,
the California Resources Agency and
CalEPA jointly presented the Board of
Forestry with a proposed rule change
package in July 1999. Following several
months of public review, the Board of
Forestry took no action on the package
in October 1999, thereby precluding any
possibility of implementing
improvements in California’s FPRs by
January 1, 2000, as the State committed
to do in the NMFS/California MOA.
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The California State Legislature,
purusant to Senate Bill 621, gave special
authority to BOF to adopt new rules
twice during the year 2000 for the
specific purpose of revising the State’s
FPRs to meet ESA requirements for
salmonids. Following its decision to
take no action in October 1999, BOF
continued working on revisions to the
state’s FPRs through March 2000.
During this period, NMFS and other
groups strongly urged BOF to adopt the
entire FPR package as a necessary first
step for protecting anadromous
salmonid habitat. On March 14, 2000,
(the deadline for the Board of Forestry
to exercise its authority under SB 621),
the Board only adopted a subset of rule
changes from the package. These rule
changes only apply to those harvest
plans approved between July 1, 2000,
and December 31, 2000. NMFS has
reviewed these recently adopted rule
changes and has determined that they
are inadequate to protect anadromous
salmonids or provide for properly
functioning habitat conditions. This
position is supported by the scientific
review panel report of June 1999. For a
more detailed discussion on the
adequacy of California’s FPRs, including
the recently proposed interim FPRs
changes, see “Inadequacy of Existing
Regulatory Mechanisms, Land
Management” later in this document.

Comment 8: Several commenters
argued that NMFS had not considered
existing conservation programs
designed to enhance steelhead stocks
within the northern California ESU.

Response: NMFS has reviewed
existing conservation efforts relevant to
the Northern California steelhead ESU
and concludes that existing
conservation efforts in these areas are
not sufficient to preclude listing of the
ESU at this time. Several of the plans
addressed in comments show promise
for ameliorating the risks facing
steelhead. However, in most cases,
measures described in comments have
not been implemented or are in their
early stages of implementation and have
not yet demonstrated success. Some of
these measures are also geographically
limited to individual river basins or
political subdivisions, thereby
improving conditions for only a small
portion of the entire ESU.

While existing conservation plans are
unable to preclude the need for listing
at this time, they are nevertheless
valuable for improving watershed health
and restoring fishery resources. In those
cases where well-developed, reliable
conservation plans exist, NMFS may
choose to incorporate them into the
recovery planning process. In the case of
threatened species, NMFS also has

flexibility under ESA section 4{d) to
tailor section 9 take regulations based
on the contents of available
conservation measures. NMFS fully
intends to recognize local conservation
efforts to the fullest extent possible.

Issue 5: Steelhead Biology and
Ecology

Comment 9: Some commenters
believe that resident rainbow trout
should be included in the Northern
California steelhead ESU if it is listed.
Several commenters also stated that
NMFS should address how the presence
of rainbow trout populations may
ameliorate risks facing anadromous
populations within listed ESUs,

Response: In its August 9, 1998,
listing proposal, NMFS stated that based
on available genetic information, it was
the consensus of NMFS scientists, as
well as regional fishery biologists, that
resident fish should generally be
considered part of the steelhead ESUs,
but also concluded that available data
were inconclusive regarding the
relationship of resident rainbow trout
and steelhead. NMFS requested
additional data in the proposed rule to
clarify this relationship and determine if
resident rainbow trout should be
included in listed steelhead ESUs.

In response to this request for
additional information, many groups
and individuals expressed opinions
regarding this issue. In most cases these
opinions were not supported by new
information that resolves existing
uncertainty. Two state fishery
management agencies (CDFG and
WDFW) and one peer reviewer provided
comments and information supporting
the inclusion of resident rainbow trout
in listed steelhead ESUs. In general,
these parties also felt that rainbow trout
may serve as an important reservoir of
genetic material for at-risk steelhead
stocks.

While conclusive evidence does not
yet exist regarding the relationship of
resident and anadromous O. mykiss,
NMFS believes available evidence
suggests that resident rainbow trout
should be included in listed steelhead
ESUs in certain cases. Such cases
include: (1) where resident O. mykiss
have the opportunity to interbreed with
anadromous fish below natural or man-
made barriers; or (2) where resident fish
of native lineage once had the ability to
interbreed with anadromous fish but no
longer do because they are currently
above human-made barriers, and they
are considered essential for recovery of
the ESU. Resident fish above long-
standing natural barriers, and those that
are derived from the introduction of
non-native rainbow trout, would not be
considered part of any ESU.

NMFS believes resident fish can help
buffer extinction risks to an anadromous
population by mitigating depensatory
effects in spawning populations, by
providing offspring that migrate to the
ocean and enter the breeding population
of steelhead, and by providing a
‘“reserve’’ gene pool in freshwater that
may persist through times of
unfavorable conditions for anadromous
fish. In spite of these potential benefits,
presence of resident populations is not
a substitute for conservation of
anadromous populations. A particular
concern is isolation of resident
populations by human-caused barriers
to migration. This interrupts normal
population dynamics and population
genetic processes and can lead to loss of
a genetically based trait (anadromy). As
discussed in NMFS’ “species
identification” paper (Waples, 1991),
the potential loss of anadromy in
distinct population segments may in
and of itself warrant listing the species
as a whole.

FWS and NMFS adopted a joint
policy to clarify their interpretation of
the phrase “distinct population segment
(DPS) of any species of vertebrate fish or
wildlife” for the purposes of listing,
delisting, and reclassifying species
under the ESA (61 FR 4722). DPSs are
“species” pursuant to section 3(15) of
the ESA. Previously, NMFS had
developed a policy for stocks of Pacific
salmon where an ESU of a biological
species is considered “distinct” (and
hence a species) if (1) it is substantially
reproductively isolated from other
conspecific population units, and (2) it
represents an important component in
the evolutionary legacy of the species
(November 20, 1991, 56 FR 58612).
NMFS believes available data suggest
that resident rainbow trout are in many
cases part of steelhead ESUs. However,
the FWS, which has ESA authority for
resident fish, maintains that behavioral
forms can be regarded as separate DPSs
and that absent evidence suggesting
resident rainbow trout need ESA
protection, the FWS concludes that only
the anadromous forms of each ESU
should be listed under the ESA (DOI,
1997; FWS, 1997).

Comment 10: Commenters and some
peer reviewers questioned NMFS’
inclusion of both summer- and winter-
run steelhead in the same ESU. These
commenters suggested that summer-
and winter-run steelhead be segregated
into individual ESUs based on life
history differences.

Response: While NMFS considers
both life history forms (summer- and
winter-run steelhead) to be important
components of diversity within the
species, new genetic data reinforce
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previous conclusions that, within a
geographic area, summer- and winter-
run steelhead typically are more
genetically similar to one another than
either is to populations with similar run
timing in different geographic areas.
This indicates that an ESU that included
summer-run populations from different
geographic areas but excluded winter-
run populations (or vice-versa) would
be an inappropriate unit. The only
biologically meaningful way to have
summer- and winter-run steelhead
populations in separate ESUs would be
to have a very large number of ESUs,
most consisting of just one or a very few
populations. This would be inconsistent
with the approach NMFS has taken in
defining ESUs in other anadromous
Pacific salmonids. Taking these factors
into consideration, NMFS concludes
that summer- and winter-run steelhead
should be considered part of the same
ESU in geographic areas where they co-
occur.

Issue 6: Consideration of ESA Section
4(d) Regulation for Recreational Angling

Comment 11: Numerous commenters
requested that if NMFS lists the
Northern California steelhead ESU as a
threatened species the agency
promulgate an ESA 4(d) rule that
provides for recreational angling
opportunities similar to what is
contained in the ESA 4(d) rule NMFS
recently proposed for other threatened
steelhead ESUs in California (64 FR
73479; December 30, 1999).

Response; The steelhead ESA 4(d)
rule that NMFS proposed on December
30, 1999, contains a limitation on the
application of the section 9 take
prohibitions that would allow
recreational angling for steelhead listed
as threatened to continue under certain
conditions, provided that the State of
California prepares a Fishery
Management and Evaluation Plan
(FMEP) meeting certain criteria and that
NMFS approves it. Because the pending
steelhead 4(d) rule will be finalized by
June 19, 2000, NMFS expects to begin
working soon with the State of
California and DFG in preparing one or
more FMEPs so that recreational angling
can continue where it is consistent with
the conservation of steelhead listed as
threatened. It is NMFS’ intent to
promulgate an ESA 4(d) rule for the
Northern California steelhead ESU
which is consistent with the 4(d) rule
that will be published on June 19, 2000
so that recreational angling which meets
appropriate conservation criteria can
continue.

Northern California Steelhead ESU
Determination

The Northern California steelhead
ESU has been described in previous
Federal Register documents (61 FR
41541, August 9, 1996; 62 FR 43937,
August 18, 1997; 63 FR 13347, March
19, 1998; 65 FR 6960, February 11,
2000) based on analyses conducted by
NMFS and summarized in the following
documents: ‘Status Review for West
Coast Steelhead from Washington,
Idaho, Oregon, and California” (Busby
et al., 1996); and “Status Review Update
for West Coast Steelhead from
Washington, Idaho, Oregon, and
California” (NMFS, 1997a). The
relationship between hatchery steelhead
populations and naturally spawned
steelhead within this ESU was also
assessed in: “Status Review Update for
Deferred ESUs of West Coast Steelhead:
Hatchery Populations” (NMFS, 1998a).
Copies of these NMFS documents are
available upon request (see ADDRESSES).
NMFS received no new scientific or
commercial information as a regsult of
the February 11, 2000, proposal to list
this ESU, which indicates that a change
in the Northern California ESU is
warranted.

The ESU occupies river basins from
Redwood Creek in Humboldt County,
CA, to the Gualala River, inclusive, in
Mendocino County, CA. Dominant
vegetation along the coast is the
redwood forest, whereas some interior
basins, much drier than surrounding
areas, are characterized by many
endemic species. This area includes the
extreme southern end of the cantiguous
portion of the Coast Range Ecoregion
(Omernick, 1987). Elevated stream
temperatures are a factor in some of the
larger river basins (greater than 20°C),
but not to the extent that they are in
river basins further south. Precipitation
is generally higher in this geographic
area than in regions to the south,
averaging 100 200 cm of rainfall
annually (Donley et al., 1979), With the
exception of such major river basins as
the Eel, most rivers in this region have
peak flows of short duration. Strong and
consistent coastal upwelling begins at
about Cape Blanco and continues south
into central California, resulting in a
relatively productive nearshore marine
environment.

The northern California ESU includes
both winter and summer steelhead,
including what is presently considered
to be the southernmost population of
summer steelhead, in the Middle Fork
Eel River. Half-pounder juveniles also
occur in this geographic area,
specifically in the Mad and Eel Rivers.
Snyder (1925) first described the half-

pounder from the Eel River; however,
Cramer et al. (1995) suggested that
adults with the half-pounder juvenile
life history may not spawn south of the
Klamath River Basin. As with the Rogue
and Klamath Rivers which are located
in the Klamath Mountains Province
ESU, some of the larger rivers in this
ESU have migrating steelhead year-
round, and seasonal runs have been
named. River entry ranges from August
through June and spawning from
December through April, with peak
spawning in January in the larger basins
and late February and March in the
smaller coastal basins.

Based on the review of steelhead
hatchery programs in this ESU (NMFS,
1998a), NMFS’ steelhead BRT
concluded that the following steelhead
hatchery stocks are part of this ESU
because they were established from
indigenous natural populations and
there is limited impact from the
inclusion of out-of-basin fish in the
broodstock: Van Arsdale Fisheries
Station stock (Eel River), the Yager
Creek stock (Eel River tributary), Ten
Mile River stock, and North Fork
Gualala River stock. The BRT concluded
that the Mad River hatchery summer
steelhead stock is not part of the ESU
based on its origin from out-of-basin
steelhead populations combined with
the mixing of Eel River summer
steelhead in the broodstock. Rearing of
this stock was terminated at the Mad
River hatchery in 1996. The majority of
the BRT concluded that the Mad River
hatchery winter steelhead stock is not
part of this ESU although a minority of
the BRT was uncertain regarding its
relationship to the naturally spawning
population. This stock was founded
from South Fork Eel River steelhead
(within the ESU, but out of the Mad
River basin) and some local Mad River
steelhead.

Status of Northern California Steelhead
ESU

Section 3 of the ESA defines the term
“endangered species” as “‘any species
which is in danger of extinction
throughout all or a significant portion of
its range.” The term “threatened
species” is defined as “any species
which is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. In its
previous status reviews for west coast
salmon and steelhead, NMFS has
identified a number of factors that
should be considered in evaluating the
level of risk faced by an ESU, including:
(1) absolute numbers of fish and their
spatial and temporal distribution; (2)
current abundance in relation to
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historical abundance and current
carrying capacity of the habitat; (3)
trends in abundance; (4) natural and
human-influenced factors that cause
variability in survival and abundance;
(5) possible threats to genetic integrity
(e.g., from strays or outplants from
hatchery programs); and (6) recent
events (e.g., a drought or changes in
harvest management) that have
predictable short-term consequences for
abundance of the ESU.

Based on these factors and the best
available scientific information, NMFS’
BRT first reviewed the status of the
northern California ESU in its original
coast-wide status review for steelhead
(Busby et al., 1996). The BRT concluded
that the northern California steelhead
ESU was likely to become endangered
in the foreseeable future. Population
abundance was determined to be very
low relative to historical estimates
(1930’s dam counts), and recent trends
were downward in most stocks for
which data were. The BRT expressed
particular concern regarding
sedimentation resulting in part from
poor land management practices and
channel restructuring due to floods. The
abundance of the pikeminnow as a
predator in the Eel River was also
identified as a significant concern. For
the Mad River, in particular, the BRT
was concerned about the influence of
hatchery stocks both in terms of genetic
introgression and the potential for
ecological interactions between
introduced stocks and native stocks.

The status of the northern California
ESU was reassessed by NMFS’ BRT in
an updated status review following the
6-month period of deferral because of
scientific disagreements (NMFS, 1997a).
Based on this updated status review,
NMFS’ BRT once again concluded that
northern California steelhead ESU was
likely to become endangered in the
foreseeable future. The BRT reported
that there was very limited abundance
data available for this ESU, particularly
for winter-run steelhead. The most
complete data set available in this ESU
is a time series of winter steelhead dam
counts on the Eel River at Cape Horn
Dam. The updated abundance data
{through 1997) showed moderately
declining long-term and short-term
trends in abundance, and the vast
majority of these fish were believed to
be of hatchery origin. These data show
a strong decline in abundance prior to
1970, but no significant trend thereafter.
Additional winter steelhead data are
available for Sweasy Dam on the Mad
River which show a significant decline,
but that data set ends in 1963. For the
seven populations where recent trend
data were available, the only runs

showing recent increases in abundance
in the ESU were the relatively small
populations of summer steelhead in the
Mad River which has had high hatchery
production, and winter steelhead in
Prairie Creek where the increase may be
due to increased monitoring or
mitigation efforts.

As in its original assessment, the BRT
continued to be concerned about the
risks associated with interactions
between naturally spawning
populations and hatchery steelhead in
this ESU. Of particular concern to the
BRT was the potentially deleterious
impact to wild steelhead from past
hatchery practices at the Mad River
hatchery, primarily from transfers of
non-indigenous Mad River hatchery fish
to other streams in the ESU and the
production of non-indigenous summer
steelhead. These potentially deleterious
hatchery practices for summer steelhead
ended in 1996.

Habitat degradation and other factors
were also of concern to the BRT in its
reassessment of the long-term risks to
this ESU. Specific factors which the
BRT identified included dams on the
upper Eel and Mad Rivers, the likely
existence of minor blockages throughout
the ESU, continuing impacts of
catastrophic flooding on the 1960s, and
reductions in riparian and instream
habitat and increased sedimentation
from timber harvest activities. The BRT
also cited poaching of summer steelhead
and predation by pikeminnow in the Eel
River as factors for concern. NMFS’
supplemental review of factors affecting
west coast steelhead also identified
water diversion and extraction,
agriculture, and mining as factors
affecting habitat conditions for
steelhead in this ESU (NMFS, 1996).

In conjunction with NMFS’
reconsideration of the Northern
California steelhead ESU, the BRT
provided a status review update for this
ESU {January 2000 Memorandum from
Pete Adams, Southwest Fisheries
Science Center [SWFSC} to Rodney R.
Mclnnis, Regional Administrator, SWR
(NMFS, 2000)]. Based on a review of
updated abundance and trend
information that was available for this
ESU, the SWFSC concluded that the
current status of the ESU has not
changed significantly since it was last
evaluated by NMFS’ BRT in December
1997 (NMFS, 1997a). The Eel River
winter and summer steelhead
populations, which represent the best
available data set for this ESU, are still
severely reduced from pre 1960’s
levels. Updated abundance and trend
data show small increases for winter
and summer steelhead in the Eel River,
but current abundance is still well

below estimates in the 1980s, and even
further reduced from levels in the
1960s. Redwood Creek summer
steelhead abundance remains very low.
There are no new data suggesting
substantial increases or decreases in
populations since the last updated
status review was completed. NMFS
received no new scientific or
commercial data or information as a
result of the February 11, 2000, listing
proposal which changes the conclusions
reached by the SWFSC.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the ESA and NMFS’
implementing regulations (50 CFR part
424) set forth procedures for listing
species. The Secretary of Commerce
(Secretary) must determine, through the
regulatory process, if a species is
endangered or threatened based upon
any one or a combination of the
following factors: (1) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or education
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
human-made factors affecting its
continued existence.

NMFS has prepared a report that
summarizes the factors leading to the
decline of steelhead on the west coast
entitled: “Factors for Decline: A
supplement to the notice of
determination for west coast steelhead”
(NMFS, 1996). This report, available
upon request (see ADDRESSES),
concludes that all of the factors
identified in section 4(a)(1) of the ESA
have played a role in the decline of the
species. The report identifies
destruction and modification of habitat,
overutilization for recreational
purposes, and natural and human-made
factors as being the primary causes for
the decline of steelhead on the west
coast. NMFS (1996) identified several
factors that were considered to have
contributed to its decline of the
northern California steelhead ESU
including: impacts from historic
flooding (principally in 1955 and 1964),
predation, water diversions and
extraction, minor habitat blockages,
poaching, timber harvest, agriculture,
and mining. NMFS’ steelhead BRT also
identified the potentially adverse
impacts of the release of non-
indigenous, hatchery-produced
steelhead in this ESU as an important
factor, and expressed concerns
regarding the lack of reliable abundance
and trend data for assessing the status
of steelhead in this ESU (NMFS, 1997a}.
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Finally, NMFS was also concerned
about the impacts of recreational
angling because of the depressed status
of steelhead populations and the
uncertainty regarding the status of this
ESU (March 11, 1998, Memorandum
from William Hogarth to Rolland
Schmitten (NMFS, 1998e)). The
following discussion briefly summarizes
findings regarding factors for decline
across the range of west coast steelhead,
including the northern California ESU,

The Present or Threatened Destruction,
Modification, or Curtailment of
Steelhead Habitat or Range

Steelhead on the west coast of the
United States have experienced declines
in abundance in the past several
decades as a result of natural and
human factors. Forestry, agriculture,
mining, and urbanization have
degraded, simplified, and fragmented
habitat. Water diversions for agriculture,
flood control, domestic, and
hydropower purposes have greatly
reduced or eliminated historically
accessible habitat, Among other factors,
NMFS (1996) specifically identified
timber harvest, agriculture, mining,
habitat blockages, and water diversions
as important factors for the decline of
steelhead in the northern California
ESU. NMFS (1998a) discussed these
factors in more detail. Studies estimate
that during the last 200 years, the lower
48 states have lost approximately 53
percent of all wetlands and the majority
of the rest are severely degraded (Dahl,
1990; Tiner, 1991). Washington and
Oregon’s wetlands are estimated to have
diminished by one-third, while
California has experienced a 91 percent
loss of its wetland habitat (Dahl, 1990;
Jensen et al., 1990; Barbour et al., 1991;
Reynolds et al., 1993). Loss of habitat
complexity has also contributed to the
decline of steelhead. For example, in
national forests in Washington, there
has been a 58 percent reduction in large,
deep pools due to sedimentation and
loss of pool-forming structures such as
boulders and large woody debris
(FEMAT, 1993). Similarly, in Oregon,
the abundance of large, deep pools on
private coastal lands has decreased by
as much as 80 percent (FEMAT, 1993).
Sedimentation from land use activities
is recognized as a primary cause of
habitat degradation in the range of west
coast steelhead.

Overutilization for Commercial,
Recreational, Scientific, or Education
Purposes

Steelhead are not generally targeted in
commercial fisheries. High seas driftnet
fisheries in the past may have
contributed slightly to a decline of this

species in local areas, but could not be
solely responsible for the large declines
in abundance observed along most of
the Pacific coast over the past several
decades (NMFS, 1996).

Steelhead support an important
recreational fishery throughout most of
their range. During periods of decreased
habitat availability (e.g., drought
conditions or summer low flows when
fish are concentrated), the impacts of
recreational fishing on native
anadromous stocks may be heightened.

Although harvest of steelhead in the
Northern California ESU was not
originally identified as a major factor for
decline (NMFS, 1996), NMFS is
concerned about the impacts of
recreational angling given currently
depressed steelhead population levels
and the lack of reliable abundance and
trend data for accurately assessing the
status of individual populations and the
ESU as a whole. Because of NMFS’
concerns about recreational angling
impacts to naturally reproduced
steelhead populations in coastal
watersheds in California north of the
Russian River, the California
Department of Fish and Game (DFG)
proposed and the California Fish and
Game Commission adopted new
steelhead angling regulations in 1998 for
all watersheds in the northern California
ESU. These new regulations prohibit
retention of naturally spawned adult
steelhead; eliminate fishing for juvenile
steelhead in tributary streams; minimize
impacts on juvenile steelhead in
mainstem rearing and migratory areas
through a combination of gear
restrictions and delayed seasonal
openings; prohibit retention of summer
steelhead during their upstream
migration and prohibit fishing in their
summer holding areas; and pravide for
directed harvest and retention of
hatchery-produced steelhead which are
fully marked state-wide. NMFS
(1998b,c,d) analyzed these new
regulations and concluded that they
would substantially reduce fishing effort
and reduce mortality to that associated
with catch-and-release of naturally
produced steelhead in the northern
California ESU, These regulations
remain in effect and are enforced by
DFG.

Disease or Predation

Infectious disease is one of many
factors that can influence adult and
juvenile steelhead survival, Steelthead
are exposed to numerous bacterial,
protozoan, viral, and parasitic
organisms in spawning and rearing
areas, hatcheries, migratory routes, and
the marine environment (NMFS, 1996).
Specific diseases such as bacterial

kidney disease (BKD), ceratomyxosis,
columnaris, furunculosis, infectious
hematopoietic necrosis virus, redmouth
and black spot disease, erythrocytic
inclusion body syndrome, and whirling
disease, among others, are present and
are known to affect steelhead and
salmon (Rucker et al., 1953; Wood,
1979; Leek, 1987; Foott et al.,, 1994,
Gould and Wedemeyer, undated). Very
little current or historical information
exists to quantify changes in infection
levels and mortality rates attributable to
these diseases for steelhead (NMFS,
1996). However, studies have shown
that naturally spawned fish tend to be
less susceptible to pathogens than
hatchery-reared fish (Buchanon et al.,
1983; Sanders et al., 1992).

Introductions of non-native species
and habitat modifications have resulted
in increased predator populations in
numerous river systems, thereby
increasing the level of predation
experienced by salmonids. In the
Northern Calitornia steethead ESU,
predation from Sacramento pikeminnow
that were released into the Eel River is
a major problem. Predation from
pikeminnow is discussed in more detail
in NMFS (1996). The DFG is currently
engaged in a program to control
pikeminnow predation in the Eel River.

Predation by marine mammals is also
of concern in some areas experiencing
dwindling steelhead run sizes. NMFS
(1997b) reviewed the available literature
concerning the impacts of California sea
lion and Pacific harbor seal predation
on west coast anadromous salmonids,
and concluded that there was
insufficient data in all but one instance
{i.e., Ballard Locks in Puget Sound) to
conclude that pinnipeds were having a
significant impact on wild salmon or
steelhead populations, For this reason,
and because of the high likelihood that
impacts might be occurring, the study
concluded that substantial additional
research was needed to address this
issue further. Based on this research
recommendation, NMFS has initiated
several field studies in coastal
watersheds on the west coast designed
to assess the magnitude of pinniped
predation on individual salmon or
steelhead populations. In California,
these studies are being conducted in the
lower Klamath River, Scott Creek, and
the San Lorenzo River,

Inadequacy of Existing Regulatory
Mechanisms

1. Federal Land and Water
Management

The Northwest Forest Plan (NFP) is a
Federal land management policy with
important benefits for west coast
steelhead. While the NFP covers a very
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large area, the overall effectiveness of
the NFP in conserving steelhead is
limited by the extent of Federal lands
and the fact that Federal land ownership
is not uniformly distributed in
watersheds that comprise individual
ESUs. The extent and distribution of
Federal lands limits the ability of the
NFP to achieve its aquatic habitat
restoration objectives at watershed and
river basin scales, and highlights the
importance of complementary salmon
habitat conservation measures on non-
federal lands within the subject ESUs.

Federal land ownership and
management in the Northern California
steelhead ESU is very limited;
representing only about 19 percent of
the total land area. Federal lands (i.e.,
Redwood National Park, portions of the
Six Rivers and Mendocino National
Forests, and the Kings Range National
Conservation Area) that do occur in this
ESU are also highly fragmented, unlike
some other steelhead ESUs (e.g.,
Klamath Mountains Province and Snake
River Basin). Although Federal lands are
limited in extent and fragmented in this
ESU, NMFS believes that
implementation of the NFP on the Six
Rivers and Mendocino National Forests
lands (upper reaches of Eel and Mad
Rivers) and implementation of other
habitat protections in Redwood National
Park (lower reach of Redwood Creek)
will provide some limited benefits to
steelhead. Nevertheless, long-term
habitat protection and the key to
achieving properly functioning habitat
conditions in this ESU continues to be
improvement in non-Federal land
management, particularly those lands
used for timber harvest.

Because threatened coho salmon
populations occur on Federal lands
located within the Northern California
steelhead ESU, NMFS routinely engages
the U.S. Forest Service (USFS), Bureau
of Land Management (BLM), and
Redwood Creek National Park in section
7 consultations to ensure that ongoing
or proposed activities do not jeopardize
coho salmon or adversely modify its
critical habitat. Through this section 7
consultation process, NMFS ensures
that the NFP and other protective
measures are fully implemented on
Federal lands that occur in this ESU.
The NFP and measures implemented as
a result of the section 7 consultations for
coho salmon also benefit steelhead.

The Pacific Gas and Electric
Company’s (PG&E) Potter Valley
hydroelectric project is a major diverter
of water from the mainstem Eel River,
which is located in the northern
California ESU. This water is diverted
into the Russian River basin to generate
hydroelectric power and provide water

for agriculture and urban uses. Pursuant
to a Federal Energy Regulatory
Commission (FERC) licensing
requirement, PG&E implemented a 10-
year monitoring program in the Eel
River for the purpose of developing
recommendations for a flow relxt)aase
schedule and other project facilities
and/or operations necessary to protect
and maintain fishery resources,
including steelhead. This study was
completed in 1996, as was construction
of a $14 million dollar fish screen
facility at the Van Arsdale Dam
diversion on the Eel River. Based on the
results of the monitoring study, PG&E
has developed a preferred alternative for
project operations that, along with
several other alternatives, are the subject
of National Environmental Policy Act
(NEPA) review for ongoing FERC license
amendment proceedings. NMFS is
currently consulting with FERC
pursuant to section 7 of the ESA on
PG&E’s proposed license amendment.
On March 1, 1999, the Pacific Lumber
Company (PALCO), the State of
California, the Department of the
Interior, and the Department of
Commerce entered into a complex land
purchase, land exchange and Habitat
Conservation Plan (HCP) transaction
covering the Headwaters Forest, Elk
Head Springs Forest and the remainder
of Pacific Lumber Company’s land
holdings in Humboeldt County
California. The Federal and State
governments acquired approximately
10,000 acres of conifer and hardwood
forest, over 3,000 acres of which is
ancient redwoods, with some trees over
1,000 years old. This land is now
subject to Federal and state control
under conservation easements. The
PALCO HCP addresses non-Federal
timber lands in several drainages that
occur in the northern portion of
Northern California steelhead ESU.
These include portions of several
tributaries to Humboldt Bay (Elk River,
Jacoby Creek, Freshwater Creek, and
Salmon Creek), and portions of the Van
Duzen River (including Yager Creek),
Eel River, Bear River, Salt River, and
Mattole River watersheds. The HCP
covers 211,000 acres, has a term of 50
years and covers the following federally
listed and candidate anadromaus
salmonid ESUs: (1) Southern Oregon/
Northern California coho salmen
(threatened), (2) Northern California
steelhead (candidate), and (3) California
Coastal Chinook salmon (threatened).
The HCP also covers numerous
terrestrial species listed under the ESA
and California Endangered Species Act.
The HCP’s Operating Conservation
Program (Program) contains the
conservation and management measures

and prescriptions necessary to
minimize, mitigate and monitor the
impacts of take of the covered species
resulting from timber operations. The
Program incorporates specific
conservation plans for all terrestrial and
aquatic species covered under the HCP
along with measures to conserve habitat
diversity and structural components.
Monitoring for implementation,
effectiveness and trends is a critical
component of the Program. The
monitoring component includes an
independent third party HCP monitor to
determine if the provisions of the
aquatics plan are effective and whether
the aquatic habitat is responding as
expected. There is also a provision for
adaptive management if the results are
not as predicted. An Aquatics
Conservation Plan (ACP) is an integral
part of the overall Program. The goal of
the ACP is to maintain or achieve over
time properly functioning aquatic
habitat conditions, which are essential
to the long-term survival of salmonids.
The reduction in land management
impacts and habitat improvement that
will be realized through implementation
of the ACP will also benefit other
species.

NMFS believes that the conservation
measures contained in the HCP will
protect and provide for long-term
conservation of steelhead populations
occurring on PALCO lands in the
northern California ESU,

2. State Land Management

Timber Harvest. The California
Department of Forestry and Fire
Protection (CDF) enforces California’s
FPRs on non-Federal (private and State
managed forests) lands. These rules are
promulgated through the State Board of
Forestry (BOF). Timber harvest
activities have been documented to
result in adverse effects on streams and
stream side zones including the loss of
large woody debris, increased
sedimentation, loss of riparian
vegetation, and the loss of habitat
complexity and connectivity (NMFS,
1996).

The vast majority of freshwater
habitat in the northern California
steelhead ESU (approximately 81
percent of total land) is on non-Federal
lands, with the majority being privately
owned. For the major river basins in this
ESU (i.e., Redwood Creek, Mad River,
Eel River, Mattole River, Ten Mile River,
Noyo River, Big River, Albion River,
Navarro River, Garcia River, and Gualala
River), private forest lands average
about 75 percent of the total acreage,
with a range of 42 percent (Eel River) to
94 (Gualala River ) percent.

NMFS reviewed the California FPRs
in conjunction with its determination to
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not list the Northern California
steelhead ESU in 1998 (63 FR 13347).
That review concluded that although
the FPRs mandate protection of
sensitive resources such as anadromous
salmonids, the FPRs and their
implementation and enforcement do not
accomplish this objective. Specific
problems with the FPRs include: (1)
protective provisions that are not
supported by scientific literature; (2)
provisions that are scientifically
inadequate to protect salmonids
including steelhead; (3) inadequate and
ineffective cumulative effects analyses;
(4) dependence upon registered
professional foresters (RPFs) that may
not possess the necessary level of multi-
disciplinary technical expertise to
develop THPs protective of salmonids;
(5) dependence by CDF on other State
agencies to review and comment on
THPs; (6) failure of CDF to incorporate
recommendations from other agencies;
and (7) inadequate enforcement due to
staffing limitations. NMFS further
concluded that until a comprehensive
scientific peer review process was
implemented and appropriate changes
to the FPRs and the THP approval
process were made, properly
functioning habitat conditions would
not exist on non-Federal lands in the
northern California steelhead ESU.

The NMFS/California MOA which
was entered into in March 1998 to
ensure the conservation of steelhead
populations in northern California (i.e.,
Northern California and KMP steelhead
ESUs) contained specific provisions to
address NMFS’ concerns over the
California FPRs. In the NMFS/California
MOA, the State committed to: (1)
conduct a scientific review of the State’s
FPRs, including their implementation
and enforcement; (2) make appropriate
changes in implementation and
enforcement of the FPRs based on this
review; and (3) make recommendations
to the BOF for changes in the FPRs if
they were found to be necessary for the
conservation of northern California
coastal anadromous salmonids. Full
implementation of these provisions in
the NMFS/California MOA, including
implementation of changes in the FPRs
by January 1, 2000, was a critical factor
in NMFS’s decision previously to not
list this ESU.

In accordance with these provisions,
a subcommittee of the State’s scientific
review panel for its Watershed
Protection Program was appointed to
undertake an independent review of the
FPRs. The subcommittee’s review and
recommendations were completed and
presented to the BOF in June 1999. The
scientific review panel concluded that
California’s FPRs, including their

implementation through the timber
harvest plan process, do not ensure
protection of anadromous salmonid
populations. Based in part on the
scientific review panel report and
findings in July 1999, the California
Resources Agency and CalEPA jointly
presented the BOF with a proposed rule
change package designed to address
shortcomings in the State’s existing
FPRs. The BOF circulated the proposed
rule package for public review, held
several meetings and two public
hearings on the proposals from July
until October 1999, but failed to take
action to adopt any of the proposed FPR
changes, thereby precluding any
possibility of implementing
improvements in California’s FPRs by
January 1, 2000, as the State committed
to do in the NMFS/California MOA.

The California State Legislature,
under Senate Bill 621, gave special
authority to the BOF to adopt new rules
twice during the year 2000 for the
specific purpose of revising the State’s
FPRs to meet ESA requirements for
salmon. Public review and revisions of
the BOF’s FPR package continued from
January 2000 to March 2000, during
which time NMFS, California
Legislature, the California Department
of Forestry, the California Department of
Fish and Game, the North Coast Water
Quality Control Board, environmental
groups and others strongly urged the
Board to adopt the package in its’
entirety as a necessary first step in
protecting anadromous salmonid
habitat. On March 14, 2000, the
deadline for the BOF to exercise its
authority under SB 621, the BOF
adopted a subset of rule changes from
the package which will only apply for
those timber harvest plans approved
between July 1 and December 31, 2000.
During this period, the BOF has
committed to work with interested
parties in the development of a
watershed analysis approach to timber
harvest planning.

The interim FPRs changes adopted by
the BOF, which sunset December 31,
2000: (1) define watersheds with
threatened and impaired values,
acknowledging they exist and need
special prescriptions; (2) direct analysis
on cumulative watershed effects to
ensure beneficial uses of water are
maintained if in good condition,
protected where threatened, and
restored where impaired, and that
riparian zones be fully protected from
site specific and cumulative impacts; (3)
require protection and maintenance of
stream flow during low water periods,
large woody debris recruitment and
shade canopy for temperature control;
(4) require no measurable increase in

sediment load, no decrease in channel
or bank stability and no measurable
blockage of aquatic migratory route; (5)
define the watercourse transition line as
2 times the bankfull depth for confined
channels and the outer edge of the
active channel boundary for unconfined
channels; (6) identify a 150 foot
minimum water and lake protection
zone for all fish-bearing streams, with
85 percent overstory shade canopy
retained post-harvest for the first 75 feet
(22.9 meters (m)), and 65 percent shade
retained for the outer 75 feet (22.9 m);
(7) require a no-cut buffer in channel
zones out to the transition line and large
woody debris standards including no
salvage logging within the water and
lake protection zone without an
approved plan; (8) request the registered
professional forester identify all active
erosion sites and provide remediation;
(9) prohibit construction of roads,
landings and skid trails during the
winter months on slopes over 40
percent; (10) provide specific road
construction provisions on slopes over
50 percent; and (11) require that all
crossings over fish-bearing streams meet
100-year flood standard and allow for
passage of all life stages of fish.

NMFS believes the interim rule
changes adopted by the Board of
Forestry constitute a good first step in
addressing many concerns raised during
the FPR review process; however, they
are currently inadequate to protect
anadromous salmonids, including
steelhead, and their habitat.
Specifically, the interim rule changes
are inadequate because they to not
address: (1) site-specific variation and
long-term riparian functions; (2) non-
fishbearing perennial streams and
ephemeral streams that carry water
during the winter months; (3) rate of
timber harvest in a watershed; (4) all
other winter operations and wet weather
road and skid trail planning; (5) road
planning, construction, maintenance
and decommissioning; (6) loss of
riparian function and chronic sediment
inputs from streamside roads; (7)
unstable areas except for inner gorges;
(8) timber harvest plan preparation,
review, implementation, enforcement
and technical validity; (9) harvest plan
exemptions and (10) watershed analysis,
cumulative effects, adaptive
management and monitoring. The
adopted rules lack these, and other,
critical elements recommended by the
scientific review panel as necessary to
avoid, minimize and/or mitigate adverse
cumulative watershed impacts on
salmonid populations.

Multi-County Planning Efforts. As a
result of the listing of coho salmon in
coastal watersheds in northern
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California, the counties of Del Norte,
Siskiyou, Trinity, Humboldt and
Mendocino developed and have
implemented a multi-county, regional
approach to assessing and improving
county-controlled activities in a way
that would enhance the quality and
increase the quantity of salmonid
habitat that is potentially affected by
those county activities. NMFS and the
State of California have contributed
funding to this multi-county planning
effort.

This county-level conservation
planning approach involves a thorough
review of general plans, ordinances,
procedures, practices and policies
developed and implemented at the
county level. Through the assessment
and evaluation of these county-
controlled mechanisms, a process is
being developed that will enable the
counties to exert control at the local
level over human activities that can
adversely affect anadromous salmonid
populations and habitat. This multi-
county planning effort was
memorialized in a Memorandum of
Agreement (Multi-County MOA) which
was signed by all five counties in late
1997. Under the terms of the Multi-
County MOA, the counties agreed to
embark on a cooperative planning and’
restoration effort; assess the adequacy of
existing general plans, county policies
and practices, zoning and other land use
ordinances; review county management
procedures that affect anadromous
salmonid habitat in each county;
recommend changes to specific county
ordinances and/or practices as
necessary; develop a watershed-based
education and technical assistance/
training program for local agencies and
decision-makers that will foster better
understanding of the linkages between
land use and county maintenance
practices and salmonid habitat; and seek
to establish some form of regulatory
recognition at the state and/or federal
level. As an example, within the range
of the northern California steelhead
ESU, the northern five counties (Del
Norte, Humboldt, Trinity, Siskiyou, and
Mendocino Counties) Conservation
Planning Group has organized a
program to survey approximately 4700
miles of county roads to identify
existing and potential barriers to the
passage of listed salmonids in northern
California streams. These barriers,
which include undersized or failed
culverts and other types of road
crossings over streams, presently block
significant amounts of stream habitat
that could otherwise support spawning,
rearing and migration of listed salmon
and steelhead. To date, all coastal

streams in Del Norte, Humboldt and
Mendocino Counties have been
inventoried, and habitat assessment and
treatment prioritization reports are
being drafted (Pers. Comm. Mark
Lancaster, Trinity County Planning
Dept. with Miles Croom, NMFS, April
24, 2000). In the coastal streams within
Del Norte, Humboldt and Mendocino
Counties, some 81 barriers have been
identified. When removed, an
additional 77 miles of suitable salmonid
habitat will become available to listed
species. The passage barrier inventory is
part of a comprehensive aquatic habitat
conservation program being developed
by the multi-county group to improve
county-level policies and procedures in
an effort to reduce sedimentation and
erosion, protect water quality, establish
priorities for repairing problem sites,
and institutionalize the utilization of
improved practices at the county level
with the goal of conserving aquatic
habitat for the survival and recovery of
listed salmonids.

This multi-county assessment is being
used to document the effectiveness of
existing regulations. Where the
assessment identifies areas for
improvement, the planning effort will
develop alternative policies, ordinances
and practices that are suitable for
maintaining or enhancing anadromous
salmonid habitat. The assessment will
address the need to focus public works
projects on sites that improve fisheries
habitat. A watershed-based approach
will be used, even where watersheds
cross county boundaries, to ensure that
enhancement efforts are complementary
to natural ecosystem processes.

The outcome of this county-level
effort is expected to be a comprehensive
and coordinated analysis of local land
use regulations. Where it is found that
development standards such as
subdivision restrictions, zoning, and
capital improvement programs may not
adequately maintain or restore salmonid
habitat, model ordinances will be
developed for consideration by each of
the participating counties. Conversely,
innovative approaches for land use
(such as density modifications and
standards that preserve habitat
functions) or other county activities that
have been developed in some counties
will be presented as options for the
other counties. This collaborative,
regionally-based planning effort is based
on existing environmental, economic,
social and administrative concerns and
opportunities. At the same time, the
planning effort is designed to be
complementary with state and national
salmonid recovery efforts. The planning
process encourages public participation
through direct contact with interested

public agencies, landowners,
community organizations,
environmental groups, industry
representatives and others. The public
process is being implemented through
public hearings, meetings, scoping
sessions, forums and other avenues.

Agricultural Activities. Agricultural
activity has had multiple and often
severe impacts on salmonid habitat.
These include depletion of needed
flows due to irrigation withdrawals,
blocking of fish passage by diversion or
other structures, destruction of riparian
vegetation and bank stability by grazing
or cultivation practices, and
channelization resulting in loss of side
channel and wetland-related habitat
(NMFS, 1996).

Impacts from agricultural and grazing
practices have not historically been
closely regulated in California. This is
an important concern to NMFS because
a significant portion of the acreage in
the northern California ESU is
comprised of farmland. For example,
farmland constitutes approximately 25
30 percent of the total acreage of
Humboldt and Mendocino counties
which in turn constitute much of the
northern California ESU. Private lands,
and public lands not administered by
the Federal government, are now being
addressed by the California Rangeland
Water Quality Management Program
(CRWQMP) which was adopted by the
State Water Resources Control Board
and CDF in 1995. The CRWQMP is a
water quality improvement program
based on the voluntary participation of
landowners for compliance with state
and Federal non-point source pollution
reduction requirements. The CRWQMP
was initiated as a cooperative effort
among the livestock industry,
conservation organizations and state
and Federal agencies to address the
impacts of grazing and land use
practices on water quality in streams
that flow through private property.
Through this Program, private
landowners will be able to maintain
rangeland productivity and enhance
landowners’ abilities to manage these
lands in a manner that protects water
quality standards necessary for the
survival and recovery of listed
salmonids.

Between 1995 1998, rangeland plans
were developed under the CRWQMP for
more than 250,000 acres on the north
coast ranging from San Francisco to the
Oregon border. The State plans to
review the implementation status of
these plans at intervals of 3, 5 and 10
years, provided resources are available.
NMFS is encouraged by these ongoing
efforts. Plans that are consistent with
this guidance are likely to meet state
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water quality standards, but the program
is voluntary and it is uncertain to what
extent their implementation will
contribute to improved habitat
conditions and riparian function.

The USDA Natural Resources
Conservation Service (NRCS), NMFS,
FWS, the U.S. Environmental Protection
Agency (EPA), the California
Association of Resource Conservation
Districts (CARCD), and the State of
California (State) have recently
developed a joint approach that is
expected to encourage the voluntary use
of improved conservation management
practices for agriculture on private land.
Recognizing that recovery of listed and
other at-risk salmonid populations
depends on the willing participation of
private landowners, these agencies have
the goal of providing an incentive to
landowners to enhance the quality and
quantity of habitat needed by species of
concern. To accomplish this goal, the
agencies have agreed to support
cooperative approaches and consensus-
building activities, foster
communication among agencies and
private landowners, share resources and
information, and establish strong,
effective working relationships that
instill trust and promote sound
stewardship.

This agreement is the subject of a
draft Memorandum of Understanding
(MOU) among the partner agencies.
Through the procedures described in
the MOU, landowners will have the
knowledge that practices contained in
the NRCS Field Office Technical Guides
(FOTG) have undergone ESA section 7
scrutiny by NMFS and FWS. For those
practices that NMFS and FWS
determine are not likely to adversely
affect listed species or critical habitat,
the landowner should have confidence
that those practices, if implemented in
accordance with the FOTG standards
and specifications, will not result in any
additional permitting requirement or
penalties under the ESA. The objective
of this MOU is to encourage the
adoption of protective land use
practices on private lands, to provide
some regulatory assurance for
landowners, to improve habitat
conditions for sensitive species, to
continue sustainable economic
production on private lands, to facilitate
better coordination among the partner
agencies and to foster better awareness
and support for conservation programs
throughout the State. The draft MOU is
under review by the State and upon
completion is expected to be formally
signed by all parties.

3. Dredge, Fill, and In-water
Construction Programs

Corps of Engineers Section 4D4
Program. The Army Corps of Engineers
(COE) regulates removal/fill activities
under section 404 of the Clean Water
Act (CWA), which requires that the COE
not permit a discharge that would
“cause or contribute to significant
degradation of the waters of the United
States.” One of the factors that must be
considered in this determination is
cumulative effects. However, the COE
guidelines do not specify a methodology
for assessing cumulative effects or how
much weight to assign them in decision-
making, Furthermore, the COE does not
have in place any process to address the
additive effects of the continued
development of waterfront, riverine,
coastal, and wetland properties.

The U.S. Army Corps of Engineers,
State, and local governments have
developed and implemented procedures
reviewing, approving and monitoring
gravel mining activities in Del Norte and
Humboldt counties which are
authorized under a Letter of Permission
(LOP) process. This process regulates
gravel mining in a substantial portion of
the Northern California steelhead ESU
(including the Mad, Eel and Van Duzen
Rivers) where listed coho salmon and
chinook salmon populations also occur.
These procedures are designed to
provide substantially improved
protection for anadromous salmonids
and their habitats, including steelhead.
Important elements of the process
include: a prohibition on gravel mining
in the active channel and on trenching
except in limited instances, a restriction
on gravel operations to the dry season,
monitoring of channel cross sections to
detect changes in channel morphology
and habitat conditions, fisheries
monitoring, and gravel mining on a
sustained yield basis. An additional
element of the process in Humboldt
County, which is located in the
Northern California ESU, is the
participation of an independent
scientific review committee which
makes annual recommendations on
gravel quantities and site design features
in order to minimize adverse impacts.
Additionally, any channel crossings
must be designed to allow for fish
passage. NMFS participated in the
development of these procedures and
has concluded, through section 7
consultation with the COE, that these
procedures will not jeopardize the
continued existence of coho salmon or
steelhead. NMFS recently reinitiated
formal consultation with the COE on the
LOP process to address the final critical
habitat designation for coho salmon and
the recent listing of California Coastal
chinook salmon as threatened.

State Streambed Alteration
Agreements. Section 1603 of the Fish
and Game Code in California requires
that any person who proposes a project
that will substantially divert or obstruct
the natural flow or substantially change
the bed, channel or river bank of any
river, stream or lake, or use materials
from a streambed, notify the DFG before
beginning any work. The authorization
for these activities under section 1603 is
called a Lake or Streambed Alteration
Agreement. Beginning May 1, 1999, the
1603 process was significantly modified
to require a higher level of review by
DFG that is in compliance with the
California Environmental Quality Act
(CEQA). Any proposed project that DFG
determines may substantially adversely
affect existing fish and wildlife
resources will need to comply with the
CEQA standard of mitigating project
impacts to the level of insignificance.
The new standard for project review has
resulted in increasing the time needed
for project approval from two weeks to
60 120 days.

Although the State has substantially
improved the level of project review
under the 1603 process to comply with
the new CEQA standard, the State has
not submitted the program to NMFS for
review to determine whether it
adequately protects anadromous
salmonids. The State currently issues
1603 streambed alteration agreements to
project applicants with the disclosure
that the applicant may need to obtain
incidental take authorization from
NMFS. In most cases, however, where a
project proposes a stream or
watercourse modification and listed
species are present, a Clean Water Act,
section 404 permit from the Army Corps
of Engineers is required. Within the
geographic area encompassing the
northern California steelhead ESU, the
presence of listed coho and chinoock
salmon populations requires the Corps
to consult with NMFS under section 7
of the ESA prior to the issuance of 404
permits.

4, Water Quality Programs

Under Clean Water Act section
303(d), states, territories and authorized
Tribes are required to establish lists of
impaired water bodies, set priorities for
addressing the pollutant source, and
write pollutant control plans to achieve
and maintain water quality standards.
These plans, Total Maximum Daily
Loads (TMDLs), provide an effective
mechanism for determining the causes
of water body impairment, quantifying
the various pollutant sources, and
setting targets for reducing pollutant
discharges. Generally, states are
responsible for developing TMDLs and
related implementation plans, which are
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subject to EPA review and approval. If
the EPA disapproves a TMDL or if a
state fails to establish one, the EPA is
required to step in and establish the
TMDL. The TMDL is then implemented
through existing regulatory and non-
regulatory programs to control, reduce
or eliminate pollution from both point
and non-point sources,

The TMDL process provides a flexible
assessment and planning framework for
identifying load reductions or other
actions needed to attain water quality
standards such as protection of aquatic
life, provision of safe drinking water,
etc. The TMDL should address all
significant stressors (e.g., chemicals,
temperatures, sediment loads) that
cause or threaten to cause deleterious
effects to water quality. The TMDL
assessment is the sum of the individual
waste load allocations from point
sources, load allocations from non-point
sources, allocation from natural sources,
and an appropriate margin of safety to
account for uncertainty. The TMDL may
address single or multiple pollutants but
must clearly identify the links between
the water quality impairment (or threat)
of concern, the causes of the threat or
concern and the load reductions or
conservation actions needed to remedy
or prevent the impairment.

As TMDL assessments and
implementation plans are developed
and approved, the State of California,
through the State Water Resources
Control Board and the nine Regional
Water Quality Control Boards, will
adopt and implement the TMDLs. The
TMDL contains a problem statement,
numeric targets, source analysis,
allocations of loads or controls and a
monitoring plan. The implementation
component includes descriptions of
land management practices, remediation
activities and restoration projects
necessary to attain the goals established
in the TMDL assessment. It is through
the implementation plan that necessary
controls and restoration actions are
assigned to specific parties and
attainment schedules are promulgated.

In coastal watersheds of northern
California, 38 water body segments have
been identified as impaired and have
been scheduled for development of
TMDLs. The schedule for development
of TMDLs in northern California
extends to the year 2011 (Russian River
and Lake Pillsbury). However, the
schedule in this area is driven in part by
a consent decree (Pacific Coast
Federation of Fishermen’s Associations,
et al. v. Marcus, No. 95 4474 MHP,
March 11, 1997). Under this consent
decree, EPA agreed to oversee the
development of TMDLs on eighteen
rivers on the north coast of California.

Twelve of these river basins are located
within the northern California steelhead
ESU. The consent decree establishes a
schedule for developing TMDL criteria
for listed rivers. Under this schedule,
seven river basins in the northern
California ESU would have TMDLs
developed within the next two years,
with the remaining rivers having
TMDLs developed by 2002. This legally-
binding schedule is expected to result in
significant progress on improving the
beneficial uses of these watersheds,
where the beneficial use has baen
identified as habitat for salmonids.

On May 28, 1998, the North Coast
Regional Water Quality Control Board
approved a TMDL for the Garcia River.
The TMDL contains the following
elements: (1) findings that the Garcia
River is impaired due to sediment and
temperature impacts resulting from land
use practices, primarily timber
operations and related activities, (2}
adoption of the Water Quality
Attainment Strategy as part of the Water
Quality Control Plan for the North Coast
Region (Basin Plan) that would
eliminate 90 percent of total
controllable road-related sediment
sources within 20 years and 50 percent
of controllable upslope sediment
sources within 40 years, (3) numeric
targets including specified numerical
values for percent fine sediments,
frequency of pools in stream habitat
profiles, and improving trends in large
woody debris, (4) an implementation
plan which specifies that either default
prescriptions be observed or a site-
specific plan be implemented that
provides assurances that source
reduction targets will be met, (5)
assurances that sediment reduction or
control goals are capable of being met
and that the concept of site-specific
planning and implementation by
landowners provides a flexible
framework, (6) a monitoring plan to
verify that conservation practices are
implemented and to measure
effectiveness.

The TMDL process provides a
flexible, adaptive management approach
that relies on substantial public input
and participation to set targets, identify
protection measures and implement and
monitor corrective practices. The
completion of the Garcia River TMDL,
and the initiation of TMDLs for the
other listed rivers, represents a
significant step forward in improving
watershed health for steelhead and
other salmonids on the north coast of
California. In the long-term, the
development and implementation of
these TMDLs should be beneficial for
steelhead; however, their development
and implementation will be difficult

and it will take many years to assess
their efficacy in protecting steelhead
habitat. Furthermore, it is essential that
the EPA consults with NMFS on the
formulation of TMDLs in waters that
contain listed salmonids. Such
consultations will help ensure TMDLs
adequately address the needs of these
species.

5. State Hatchery and Harvest
Management

Hatchery Management. In an attempt
to mitigate the loss of habitat and
enhance fishing opportunities, extensive
hatchery programs have been
implemented throughout the range of
steelhead on the west coast. While some
of these programs have succeeded in
providing fishing opportunities, the
impacts of these programs on native,
naturally-reproducing stocks are not
well understood. Competition, genetic
introgression and disease transmission
resulting from hatchery introductions
may significantly reduce the production
and survival of native, naturally-
reproducing steelhead (NMFS, 1996).
Collection of native steelhead for
hatchery broodstock purposes often
harms small or dwindling natural
populations. Artificial propagation can
play an important role in steelhead
recovery through carefully controlled
supplementation programs.

In the past, non-native steelhead
stocks have been introduced as
broodstock in hatcheries and widely
transplanted in many coastal rivers and
streams in California (Bryant, 1994;
Busby et al., 1996; NMFS, 1997a).
Because of problems associated with
this practice, DFG has developed and
implemented a Salmon and Steelhead
Stock Management Policy. This policy
recognizes that mixing of non-native
stocks with native stocks is detrimental,
and seeks to maintain the genetic
integrity of all identifiable stocks of
salmon and steelhead in California, as
well as to minimize interactions
between hatchery and natural
populations.

NMFS’s BRT identified the
potentially adverse impacts of
interactions between hatchery (Mad
River hatchery) and wild steelhead as an
important concern with regard to the
northern California ESU (NMFS, 1997a).
As part of its strategic management plan
for this ESU, DFG has implemented
several changes in its hatchery
practices. In addition, DFG has
implemented several additional
measures pursuant to the 1998 NMFS/
California MOA. These hatchery
management measures include:(1)
marking of all hatchery steelhead
released from the Mad River hatchery
and all cooperative rearing facilities in
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the Northern California ESU; (2)
continuation of long-standing hatchery
management practices aimed at
minimizing hatchery and wild steelhead
interactions including prohibitions on
stocking of resident trout in anadromous
waters; (3) releasing hatchery steelhead
only at times, sizes and places that
minimize impacts on naturally
produced fish; (4) only releasing
hatchery fish that are determined to be
healthy; (5) initiation of monitoring
efforts intended to measure hatchery
fish stray rates; and (6) a joint NMFS/
DFG review of the Mad River hatchery
including its stocking history, analysis
of current broodstock, and its
consistency with the strategic
management plan for the northern
California ESU.

Fisheries Management. In conjunction
with the improved hatchery
management practices, in-river sport
fisheries in the northern California ESU
now focus on harvest of marked,
hatchery-produced steelhead, and sport
fishing regulations have been modified
to protect wild adult and juvenile
steelhead.

Other Natural or Human-Made Factors
Affecting Continued Existence of
Steelhead

Natural climatic conditions have
exacerbated the problems associated
with degraded and altered riverine and
estuarine habitats. Persistent drought
conditions have reduced already limited
spawning, rearing and migration habitat.
Climatic conditions appear to have
resulted in decreased ocean
productivity which, during more
productive periods, may help offset
degraded freshwater habitat conditions
(NMFS, 1996).

Efforts Being Made to Protect West
Coast Steelhead

Section 4(b)(1)(A) of the ESA requires
the Secretary of Commerce to make
listing determinations solely on the
basis of the best scientific and
commercial data available after
conducting a review of the status of the
species and after taking into account
efforts being made to protect the
species. Therefore, in making its listing
determinations, NMFS first assesses the
status of the species and identifies
factors that have lead to the decline of
the species. NMFS then assesses
conservation measures to determine if
they ameliorate risks to the species.

In judging the efficacy of existing
conservation efforts, NMFS considers
the following: (1) the substantive,
protective, and conservation elements of
such efforts; (2) the degree of certainty
such efforts will be reliably

implemented; and (3) the presence of
monitoring provisions that determine
effectiveness and that permit adaptive
management. In some cases,
conservation efforts may be relatively
new and may not have had time to
demonstrate their biological benefit. In
such cases, provisions for adequate
monitoring and funding of conservation
efforts are essential to ensure intended
conservation benefits are realized.

As part of its west coast steelhead
status review, NMFS reviewed an array
of protective efforts for steelhead and
other salmonids, ranging in scope from
regional strategies to local watershed
initiatives. NMFS summarized some of
the major efforts in a document entitled
“Steelhead Conservation Efforts: A
Supplement to the Notice of
Determination for West Coast Steelhead
under the Endangered Species Act”
(NMFS, 1996¢). NMFS also reviewed
conservation measures being
implemented by the State of California
for steelhead at the time of its final
listing determination for the northern
California, Klamath Mountains
Province, and Central Valley steelhead
ESUs (63 FR 13347, March 19, 1998).
The following sections update the
current status of the State of California’s
conservation efforts for steelhead with
particular emphasis on the northern
California steelhead ESU.

The state of California’s conservation
efforts that address steelhead in the
northern California ESU include: (1)
development of the State’s Watershed
Protection Program, which includes
funding and implementation of an
expanded watershed planning and
habitat restoration program; (2}
implementation of the DFG's strategic
management plan for the northern
California ESU and (3) implementation
of the 1998 NMFS/California MOA
which addresses management of coastal
steelhead in northern California. The
status of these conservation efforts is
discussed in more detail below.

California Watershed Protection
Program and Implementation of SB 271

In July 1997, California’s Governor
created the State’s Watershed
Restoration and Protection Council
(WPRC) for the purpose of: (1)
overseeing all state activities aimed at
watershed protection and enhancement,
including the conservation and
restoration of anadromous salmonids in
California; and (2} directing the
development of a California Watershed
Protection Program that would provide
for the conservation of anadromous
salmonids in the state of California. A
working group of the WPRC issued a
detailed report in December, 1998

entitled “‘Protecting California’s
Anadromous Fisheries.” The Executive
Order that established this program
expired in January, 1999; however,
continued coordination of the program
is occurring under the auspices of the
California Biodiversity Council (CBC).
NMEFS is encouraged that the State
initiated a comprehensive, watershed-
based approach to salmon management
and restoration; however, the California
Watershed Protection Program is still
under development and has not been
implemented as originally envisioned.

To support the Governor’s WPRC and
its efforts to develop a Watershed
Protection Program, DFG implemented a
$3 million Watershed Initiative in 1997
98 for coastal watershed projects north
of San Francisco, through its Fishery
Restoration Grants Program. These
projects focused on watershed and
riparian habitat restoration, instream
habitat restoration; watershed
evaluation, assessment, and planning;
and restoration project maintenance and
monitoring. Beginning in 1998 1999,
DFG funded additional staff positions to
assist in watershed planning efforts and
grant proposal development.

A key element of the State’s
Watershed Protection Program that is
also specified in the 1998 NMFS/
California MOA is DFG’s
implementation of an expanded habitat
restoration program for coastal
salmonids, including steelhead. In 1997,
the California legislature enacted Senate
Bill 271 which provided DFG with $43
million over six years for habitat
restoration and watershed planning to
benefit anadromous salmonids in
coastal watersheds, including the
geographic area which encompasses the
northern California steelhead ESU. The
program was initiated in 1997 98 and
has expanded since that time. Based on
the SB 271 legislation, funding is
expected to continue through at least
2002. Substantial funding from this
program has been committed to habitat
restoration, enhancement, and
watershed planning efforts within the
northern California steelhead ESU since
1997 98. Throughout Humboldt and
Mendocino counties, which constitute
much of the geographic area comprising
the northern California steelhead ESU,
DFG has funded over 200 projects
costing in excess of $7.5 million during
the past three years (1997 98 through
1999 2000). NMFS participates as an
ex-officio member of the Advisory
Committee that reviews the distribution
of SB 271 grant funding to ensure that
available funds are spent on projects
that will contribute to the conservation
of listed salmonids as well as north
coast steelhead. In addition to the
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expanded habitat restoration program
funded by SB 271, DFG has added
additional staff positions to assist in
administering the program, provide
technical support in the development of
watershed plans and habitat restoration
projects and implement a new steelhead
monitoring and adaptive management
program throughout coastal northern
California.

Northern California Steelhead ESU
Strategic Plan

In February 1998, DFG completed its
strategic management plan for steelhead
stocks in the northern California ESU
(DFG 1998). In March 1998, the State
and DFG formally committed to
implement this plan as part of the
NMFS/California MOA. The plan
describes existing and new management
measures for recreational steelhead
angling, steelhead hatchery programs,
and steelhead monitoring, assessment
and adaptive management efforts in this
ESU. In addition, the plan describes
DFG'’s ongoing efforts to protect and
enhance steelhead habitat within this
ESU. These management measures were
intended to provide immediate
protection for steelhead populations in
this ESU, while longer-term measures
were implemented to protect
anadromous fish habitat on non-federal
lands through the Watershed Protection
Program and the SB 271 habitat
restoration program. The main elements
of the northern California steelhead
strategic management plan are briefly
discussed here.

1. Harvest Measures

The strategic management plan
includes several harvest management
actions which are intended to reduce
impacts on adult and juvenile steelhead
in the Northern California ESU, These
include: (1) no retention of unmarked
(i.e., naturally produced) adult and
juvenile steelhead in all rivers and
streams; (2) fishing closures in steelhead
rearing tributaries to protect juveniles;
(3) expanded closures in mainstem
rivers through May to protect
outmigrating juvenile steelhead; and (4)
various gear and bait restrictions
designed to reduce mortality associated
with incidental hooking of steelhead.

In February and March 1998, the
California Fish and Game Commission
(Commission) adopted emergency
changes to the State’s inland fishing
regulations which were intended to
implement the harvest regulation
changes contained in the northern
California steelhead strategic
management plan. In conjunction with
the final listing determination for this
ESU in March 1998 (63 FR 13347),
NMFS reviewed these regulatory

changes and concluded that they would
substantially reduce impacts ta adult
and juvenile steelhead and also assist in
the conservation of the ESU (NMFS,
1998). These emergency regulations
were formally enacted by the
Commission in June 1998 following
public review and comment, and they
currently remain in place. NMFS
believes that these angling regulations
continue to provide the reduction in
impacts and conservation benefits that
were expected at the time the decision
was made not to list this ESU in March
1998.

2. Hatchery Measures

The strategic plan for the northern
California ESU contains a wide range of
existing and new hatchery management
measures that are intended to reduce the
impacts of hatchery steelhead programs
on wild steelhead populations in this
ESU. Measures incorporated into the
plan include: (1) release strategies that
require a minimum 6 size and release
at the hatchery rather than off-site; (2)
marking of all hatchery-produced fish
that are released and the
implementation of spawner surveys to
assess the extent to which hatchery fish
stray into natural spawning areas; (3) a
commitment to reduce hatchery releases
or implement other changes in hatchery
practices if significant straying of
hatchery fish is found to occur; (4) a cap
on hatchery production to current
levels, regular health checks during
each rearing cycle and the destruction of
diseased fish that cannot be effectively
treated; (5) a review of the existing
operating procedures for all cooperative
rearing facilities permitted by the State;
and (6) adoption of a requirement that
all cooperative facilities develop and
submit five-year management plans to
the State for approval, NMFS previously
reviewed these existing and new
hatchery management measures and
concluded that they would substantially
reduce potential impacts to wild
steelhead (NMFS, 1998d). Because of
NMFS concerns regarding the
operations of the the Mad River
Hatchery which is located in this ESU,
DFG also committed in the 1998 NMFS/
California MOA to: (1) undertake a
comprehensive review of the hatchery
program, including its stocking history
and genetic analysis of current
broodstock; and (2) develop a plan to
eliminate any adverse impacts of
hatchery operations on northern
California steelhead if necessary.

The DFG implemented a statewide
mass-marking program for its hatchery
steelhead programs beginning in 1997
which includes the hatchery steelhead
programs in the northern California
steelhead ESU. DFG is also requiring all

cooperative rearing programs that
produce steelhead in this ESU to mark
all released fish, This marking program
has continued since its implementation
in 1997 and DFG is committed to
continuing this program into the future.
The DFG and the NMFS have also
initiated a comprehensive review of
DFG'’s hatchery programs in this ESU
(Mad River Hatchery and cooperative
rearing programs), with the objective of
ensuring that these programs are
compatible with the conservation of
naturally produced steelhead. This
review is expected to be completed in
2000. Comprehensive monitoring of
stray rates for hatchery produced fish
has not been implemented in this ESU,
but DFG expects to begin a north coast
steelhead monitoring program in 2000,

3. Steelhead Monitoring and Adaptive
Management

The strategic management plan for the
northern California ESU identifies
ongoing and expanded monitoring
programs to assess steelhead abundance.
A commitment to implement these
programs is contained in the 1998
NMFS/California MOA. A key element
of this monitoring program was a
commitment to establish a joint
scientific and technical team including
representatives from DFG and NMFS to
design appropriate detailed monitoring
programs for steelhead in this ESU.
NMFS considered these monitoring
efforts critically important given the
uncertain status of steelhead
populations in these ESUs, and
indicated that adequate State funding
was critical to implementing the
program (63 FR 13347, March 19, 1998).
As part of the NMFS/California MOA,
both DFG and NMFS committed to seek
adequate funding for this program. The
DFG has taken significant steps to
implement this expanded steelhead
monitoring program in the northern
California steelhead ESU, but the full
program has not been yet fully
developed or implemented. The DFG
has committed significant fiscal
resources to hire and redirect existing
staff resources to create a north coast
steelhead monitoring team and program
that will address the northern California
steelhead ESU as well as areas further
north in California, and has established
a scientific and technical team to guide
development of this effort. A set of
comprehensive monitoring proposals
have been developed which are under
review by the scientific and technical
team. NMFS expects the finalized
monitoring program for this ESU to be
implemented in early 2000.
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NMFS/California Memorandum of
Agreement

NMFS evaluated a wide range of
conservation efforts that California had
adopted or was in the process of
developing in conjunction with NMFS’
decision not to list the northern
California steelhead ESU (63 FR 13347,
March 19, 1998). NMFS concluded that
DFG'’s harvest and hatchery programs
for this ESU would increase adult
escapement, increase juvenile survival,
and reduce adverse impacts of hatchery
populations on wild fish. In the near-
term, NMFS expected these measures
would contribute to improved survival
and population stability for steelhead.
In addition, DFG’s monitoring and
adaptive management programs were
expected to provide State and Federal
managers with the ability to assess the
status of steelhead populations and their
response to harvest and hatchery
management changes. However, NMFS
was also concerned that California’s
habitat protection efforts, (e.g.,
development of a Watershed Protection
Program and implementation of the
expanded habitat restoration program
established by SB 271), were not
adequate to secure properly functioning
habitat conditions for this ESU over the
long-term. To address these concerns,
NMFS entered into a MOA with the
State (NMFS/California MOA, 1998).

Under the terms of the NMFS/
California MOA, the State committed to
a broad range of measures including: (1)
compliance with existing State
regulations, with particular emphasis on
the management measures contained in
the strategic management plans for
north coast steethead; (2)
implementation of harvest and hatchery
management measures contained in the
strategic management plan for northern
California steelhead; (3) implementation
of a monitoring evaluation and adaptive
management program for steelhead,
including those elements contained in
the strategic management plan for
northern California steelhead; (4)
continued implementation of a
California Watershed Protection
Program, including the SB 271
watershed planning and habitat
restoration program in coastal
watersheds, and the joint review and
revision of the State’s forest practice
rules (FPRs) in conjunction with a
scientific review panel to ensure that
the revised FPRs were adequate to
conserve anadromous salmonids,
including steelhead. As previously
discussed, because of the
preponderance of private timber lands
and timber harvest activity in the
northern California ESU, NMFS

considered this to be a critically
important provision in the MOA.

Many of the provisions in the NMFS/
California MOA relating to the northern
California steelhead ESU have been or
are being implemented by the State;
however, critically important provisions
related to revision of the FPRs have not
been implemented. The current status of
the State’s effort to implement the MOA,
with particular regard to the Northern
California steelhead ESU, is discussed
here.

1. Compliance with existing State
regulations

In accordance with section 4 of the
NMFS/California MOA, the DFG made
recommendations to the Fish and Game
Commission to implement detailed
angling regulation changes contained in
the strategic management plan for
northern California steelhead. The
Commission adopted these
recommendations on an emergency
basis in February 1998 and permanent
regulations became effective in August
1998. Within this ESU, these regulations
specifically prohibit retention of
naturally spawned adult steelhead,
prohibit fishing for naturally produced
juvenile steelhead in tributary streams,
minimize the angling impacts on
juvenile steelhead in mainstem rearing
areas through gear/bait restrictions,
prohibit retention of summer steelhead
and prohibit fishing in their summer
holding areas and provide for the
retention of marked, hatchery-produced
steelhead.

2. Harvest and Hatchery Management
In accordance with section 6 of the
NMFS/California MOA, two provisions
have been implemented. First, the DFG

recommended and the Fish and Game
Commission adopted permanent
regulations that provide only for the
retention of non-listed, hatchery-
produced steelhead. Second, the DFG
has implemented a state wide mass
marking program for hatchery produced
steelhead. This program was initiated
with brood year 1997 steelhead released
in winter 1998, and the marking
program has continued annually since
that time. This program has resulted in
complete marking of all steelhead
produced at the Mad River Hatchery,
which is located in this ESU. In
addition, DFG is requiring that all
cooperative rearing programs that
produce steelhead mark them prior to
release.

Three additional provisions contained
in section 6 of the NMFS/California
MOA have not yet been implemented,
but are either in progress or will be
initiated shortly. To date, DFG has not
implemented a process for establishing
recovery and strategic goals for north

coast steelhead, including this ESU, nor
has it initiated a monitoring program to
measure stray rates of hatchery
produced steelhead. However, the DFG
has established a North Coast Steelhead
Monitoring Program to develop and
implement a monitoring program,
which will include the northern
California steelhead ESU, and a joint
scientific and technical team to provide
guidance to the program. DFG has
developed a preliminary monitoring
program and is consulting the joint
scientific and technical team to refine
the program and explore options for
establishing recovery and strategic goals
within this ESU. NMFS anticipates that
this program will commence in 2000.
Although the monitoring program
specified in the NMFS/California MOA
has not been fully implemented, DFG
has continued to carry out several
monitoring and research programs on
the north coast, primarily in the
Klamath Mountains Province ESU,
which have provided data useful for the
management of steelhead. Finally,
NMFS and DFG have recently
undertaken a state-wide review of the
State’s hatchery programs, including the
Mad River Hatchery which is located in
this ESU, as well as the State’s
cooperative rearing program which has
a small number of projects within this
ESU. This review is expected to be
completed by June 2000.

3. Monitoring Evaluation and
Adaptive Management

In accordance with section 7 of the
NMFS/California MOA, the DFG has
implemented, at least in part, two key
provisions. First, the DFG has
established a joint scientific and
technical team to assist it with the
development of a comprehensive
monitoring program for steelhead on the
north coast, including the northern
California ESU. The NMFS/California
MOA called for this program to be
developed by June 1998; however, as
discussed in the preceding section, DFG
has not yet completed development of
the study plan or initiated a
comprehensive monitoring program.
Second, the DFG has secured the
necessary funding to establish a north
coast steelhead monitoring program,
including the dedication of professional
staff and the acquisition of necessary
equipment and facilities. A preliminary
monitoring program plan has been
developed by the monitoring program
staff, and this plan is currently under
review by the joint scientific and
technical team.,

4. California’s Watershed Protection
Program

Section 9 of the NMFS/California
MOA commits the State to continue
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development of its Watershed
Protection Program, with a specific
element addressing salmonid
conservation, and to coordinate with
NMFS in establishing a scientific review
panel that would advise the State in its
development of this program, In
addition, Section 9 commits the State to
direct personnel and fiscal resources to
implement an expanded habitat
restoration program in coastal
watersheds using SB 271 funds. Details
of the State’s Watershed Protection
Program and DFG'’s efforts to implement
expanded watershed planning and
habitat restoration in coastal watersheds
were described previously (see Efforts
Being Made to Protect West Coast
Steelhead).

Section 9 of the NMFS/California
MOA contains several measures relating
to the review and revision of the State’s
FPRs because of NMFS’s concerns
regarding the effects of State-regulated
timber harvest freshwater habitat
conditions for anadromous salmonids,
including steelhead in the Northern
California ESU. Specifically, the NMFS/
California MOA calls for: (1) a joint
review of the FPRs by NMFS and the
State, including their implementation
and enforcement, (2) the State to make
appropriate changes in implementation
and enforcement, if necessary, (3) the
State, in consultation with NMFS, to
make recommendations to the BOF for
changes in the FPRs necessary to
conserve anadromous salmonids, and
(4) the BOF to complete action on the
recommended changes in the FPRs by
January 2000. Full implementation of
these NMFS/California MOA
provisions, including implementation of
changes in the FPRs by January 1, 2000,
was a critical factor in NMFS’s decision
to not list the northern California
steelhead ESU. For details of the State’s
current FPRs, including the recently
adopted interim FPR changes, see
Inadequacy of Existing Regulatory
Mechanisms.

Listing Determination

Section 3 of the ESA defines an
endangered species as any species in
danger of extinction throughout all or a
significant portion of its range, and a
threatened species as any species likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. Section
4(b)(1) of the ESA requires that the
listing determination be based solely on
the best scientific and commercial data
available, after conducting a review of
the status of the species and after taking
into account those efforts, if any, being
made to protect such species.

In December 1997, the NMFS’
steelhead BRT concluded that the
Northern California steelhead ESU was
likely to become endangered in the
foreseeable future based on a review of
the best available biological information
(NMFS, 1997). Based on a review of
updated abundance and trend
information that was available for this
ESU, NMFS’s SWFSC (NMFS, 2000)
concluded that the current biological
status of the ESU has changed little
since it was last evaluated in 1997.
Updated abundance and trend data
show small increases for winter and
summer steelhead in the Eel River, but
current abundance is well below
estimates in the 1980s and even further
reduced from levels in the 1960s.
Redwood Creek summer steelhead
abundance remains very low. There are
no new data suggesting substantial
increases or decreases in populations
since the last updated status review was
completed. The Eel River winter and
summer steelhead populations, which
represent the best available data set for
this ESU, are still severely reduced from
pre 1960s levels.

As discussed elsewhere in this final
rule, California has implemented several
of the conservation measures that NMFS
relied upon in making its decision not
to list the northern California ESU,
Specifically, the State has enacted
substantial changes to the State’s in-
river angling regulations in 1998 to
protect coastal steelhead populations
including steelhead in this ESU. These
regulations, with slight modification,
remain in effect, and NMFS believes
they continue to provide the substantial
protection and conservation benefits
that were expected to occur at the time
of the decision not to list this ESU. The
State has also implemented, or begun to
implement, several other conservation
measures for this ESU, including
extensive watershed planning and/or
habitat restoration through the SB 271
program, marking of hatchery produced
steelhead and other improvements in
hatchery practices, and steelhead
monitoring. Although implementation
of some of these measures has been
delayed, as is the case for the steelhead
monitoring program, NMFS continues to
believe that these efforts will
collectively benefit steelhead in this
ESU and eventually contribute to an
improved understanding of its status.

Although these conservation efforts
are expected to benefit steelhead in this
ESU, NMFS continues to believe that
improved habitat protection and
restoration of properly functioning
freshwater habitat conditions for
spawning, rearing, and migration are
essential to the long-term survival and

recovery of this ESU. Because Federal
land ownership is both fragmented and
limited in this ESU (approximately 19
percent of ESU), the key to achieving
habitat protection and properly
functioning habitat conditions in this
ESU is the improvement of land
management activities on non-Federal
lands (approximately 81 percent of
ESU). To ensure improved protection of
habitat on non-Federal lands in this
ESU, the NMFS/California MOA
contained several provisions for the
review and modification of the State’s
FPRs. Full implementation of these
provisions, including implementation of
changes in the FPRs by January 1, 2000,
was a critical factor in NMFS’s previous
decision not to list this ESU. Because
the State has not implemented changes
in the FPRs necessary to protect
steelhead in this ESU, NMFS believes
that critically important conservation
measures are not being implemented to
reduce the threats to this ESU from
timber harvest activities on non-Federal
lands. Consequently, NMFS concludes
that existing State and Federal
conservation measures collectively fail
to provide for the attainment of properly
functioning habitat conditions necessary
to provide for the long-term protection
and conservation of this ESU.

Based on a review of the best
available information, therefore, NMFS
concludes that the Northern California
steelhead ESU warrants listing as a
threatened species at this time. In
arriving at this determination, NMFS
carefully considered the December 1997
scientific conclusions of the BRT
regarding this ESU, the results of an
updated status review for the ESU
(NMFS, 2000), the status of State and
Federal conservation efforts directed at
protecting steelhead in this ESU,
including implementation of provisions
contained in the NMFS/California
MOA.,

NMFS previously examined the
relationship between hatchery and
natural populations of steelhead in this
ESU, and also assessed whether any
hatchery populations are essential for
their recovery. At this time, NMFS does
not believe any specific hatchery
populations in this ESU are essential for
recovery and therefore none are listed.
Accordingly, only naturally reproduced
populations of steethead and their
progeny in this ESU are listed as a result
of this determination.

However, the determination that a
hatchery stock is not essential for
recovery at this time does not preclude
it from playing a role in recovery in the
future if such a conservation measure is
warranted. Any hatchery population
that is part of the ESU is potentially
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available for use in recovery if
circumstances warrant it. In this
context, an essential hatchery
population is one that is vital to
incorporate into recovery efforts. If in
the future any hatchery population in
this ESU is determined to be essential
for recovery and is integrated into
recovery efforts, NMFS will consider
taking the administrative action of
listing that hatchery population.

NMFS’ “Interim Policy on Artificial
Propagation of Pacific Salmon Under
the Endangered Species Act” (58 FR
17573, April 5, 1993) provides guidance
on the treatment of hatchery stocks in
the event of a listing. Under this policy,
“progeny of fish from the listed species
that are propagated artificially are
considered part of the listed species and
are protected under the ESA.”

For unlisted hatchery populations
that are part of the Northern California
ESU, NMFS believes it may be desirable
to incorporate naturally spawned, listed
fish into the broodstock to ensure that
its genetic and life history
characteristics do not diverge
significantly from natural populations.
Therefore, NMFS may allow the
collection of broodstock for this use if
it is consistent with an acceptable
conservation plan (e.g., Hatchery and
Genetic Management Plan) for the ESU.
If listed fish are used as broodstock
consistent with an acceptable
conservation plan, NMFS may
determine that it is not necessary to
consider the progeny of intentional
hatchery x listed crosses as listed fish
(except in those cases where the
hatchery population is listed as well).
NMFS believes this is consistent with
NMFS' interim policy and with the
policy and purposes of the ESA.

At this time, NMFS is only listing the
anadromous life forms of O. mykiss.

Prohibitions and Protective Measures

Section 4(d) of the ESA requires
NMFS to issue protective regulations it
finds necessary and advisable to provide
for the conservation of threatened
species. Section 9 of the ESA prohibits
violations of protective regulations for
threatened species promulgated under
ESA section 4(d). The ESA 4(d)
protective regulations may prohibit,
with respect to the threatened species,
some or all of the acts which section 9
of the ESA prohibits with respect to
endangered species. These ESA section
9 prohibitions and 4(d) regulations
apply to all individuals, organizations,
and agencies subject to U.S. jurisdiction.
NMFS intends to develop and
promulgate an ESA 4(d) protective
regulation for the northern California
steelhead ESU in a separate rulemaking.

The process for completing the ESA 4(d)
rule will provide the opportunity for
public comment on the proposed
protective regulations.

In the case of threatened species,
NMFS has flexibility under ESA section
4(d) to tailor the protective regulations
to provide for the conservation of the
species. Even though existing
conservation efforts and plans are not
sufficient to preclude the need for
listing at this time, they are nevertheless
valuable for improving watershed health
and restoring fishery resources. In those
cases where well-developed, reliable
conservation plans exist, NMFS may
choose to incorporate them into the
recovery planning process, starting with
the protective regulations. For example,
the interim ESA 4(d) rule for the
Southern Oregon/Northern California
coho (62 FR 24588, May 7, 1997) does
not prohibit habitat restoration activities
conducted in accordance with approved
plans or fisheries under an approved
state management plan. NMFS recently
proposed ESA 4(d) regulations for 14
ESUs of steelhead and salmon (64 FR
73479). Any future ESA 4(d) protective
regulation for the Northern California
steelhead ESU is likely to be comparable
to the 4(d) regulations proposed for
steelhead, and therefore, contain
limitations on the section 9 take
prohibitions for activities such as
recreational angling, artificial
propagation, habitat restoration,
scientific research and other activities
when they are conducted in accordance
with approved conservation plans.

Sections 7(a)(2) and 7(a)(4) of the ESA
require Federal agencies to consult with
NMFS to ensure that activities they
authorize, fund, or conduct are not
likely to jeopardize the continued
existence of a listed species or a species
proposed for listing, or adversely
modify critical habitat or proposed
critical habitat. Examples of Federal
actions likely to affect steelhead in the
Northern California ESU include
authorized land management activities
of the USFS and BLM, operation of
hydroelectric and storage projects
permitted by FERC, and activities
permitted by the Corps of Engineers.
Such activities may include timber sales
and harvest, permitting livestock
grazing, hydroelectric power generation,
and flood control. Other Federal actions,
including the Corps section 404
permitting activities under the CWA
and section 10 permitting under the
Rivers and Harbors Act, and FERC
licenses for non-Federal develapment
and operation of hydropower may also
require consultation.

ections 10(a)(1)(A) and 10(a)(1)(B) of
the ESA provide NMFS with authority

to grant exceptions to the ESA’s “take”
prohibitions. Section 10(a}(1)(A)
scientific research and enhancement
permits may be issued to entities
(Federal and non-Federal) for scientific
purposes or to enhance the propagation
or survival of a listed species. NMFS has
issued section 10(a)(1)(A) research/
enhancement permits for listed chinook
salmon and steelhead for a number of
activities, including trapping and
tagging, electroshocking to determine
population presence and abundance,
removal of fish from irrigation ditches
and collection of adult fish for artificial
propagation programs.

Section 10(a)(1)(B) incidental take
permits may be issued to non-Federal
entities performing activities which may
incidentally take listed species so long
as the taking is incidental to, and not
the purpose of, the carrying out of an
otherwise lawful activity. The types of
activities potentially requiring a section
10(a)(1)(B) incidental take permit
include the operation and release of
artificially propagated fish by state or
privately operated and funded
hatcheries, state or academic research
not receiving Federal authorization or
funding, logging, road building, grazing,
and diverting water into private lands.

Take Guidance

NMFS and the FWS published in the
Federal Register on July 1, 1994 (59 FR
34272), a policy that NMFS shall
identify, to the maximum extent
practicable at the time a species is
listed, those activities that would or
would not constitute a violation of
section 9 of the ESA. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the species’
range. NMFS believes that the following
actions are not likely to be prohibited in
an ESA 4(d) rule and therefore will not
result in a violation of section 9:

1. Possession of steelhead from any
steelhead ESU listed as threatened
which are acquired lawfully by permit
issued by NMFS pursuant to section 10
of the ESA, or by the terms of an
incidental take statement pursuant to
section 7 of the ESA.

2. Federally funded or approved
projects that involve activities such as
silviculture, grazing, mining, road
construction, dam construction and
operation, discharge of fill material,
stream channelization or diversion for
which section 7 consultation has been
completed, and when activities are
conducted in accordance with any terms
and conditions provided by NMFS in an
incidental take statement accompanying
a biological opinion.
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Activities that NMFS believes could
potentially harm steelhead in the
northern California ESU and, therefore,
may be prohibited in a 4(d) rule
applying section 9 take prohibitions,
include, but are not limited to:

1. Land-use activities that adversely
affect steelhead habitat in the proposed
ESU (e.g., logging, grazing, farming,
urban development, road construction
in riparian areas and areas susceptible
to mass wasting and surface erosion).

2. Destruction/alteration of the
steelhead habitat in the proposed ESU,
such as removal of large woody debris
and “sinker logs” or riparian shade
canopy, dredging, discharge of fill
material, draining, ditching, diverting,
blocking, or altering stream channels or
surface or ground water flow.

3. Discharges or dumping of toxic
chemicals or other pollutants (e.g.,
sewage, oil, gasoline} into waters or
riparian areas supporting steelhead in
the proposed ESU.

4, Violation of discharge permits.

5. Pesticide applications.

6. Interstate and foreign commerce of
steelhead from the listed ESU and
import/export of steelhead from any
ESU without a threatened or endangered
species permit.

7. Collecting or handling of steelhead
from the listed ESUs. Permits to conduct
these activities are available for
purposes of scientific research or to
enhance the propagation or survival of
the species.

8. Introduction of non-native species
likely to prey on steelhead in the listed
ESU or displace them from their habitat.

These lists are not exhaustive. They
are intended to provide some examples
of the types of activities that might or
might not be considered by NMFS as
constituting a take of steelhead in the
northern California ESU under the ESA
and its regulations. Questions regarding
whether specific activities will
constitute a violation of the section 9
take prohibitions, and general inquiries
regarding prohibitions and permits,
should be directed to NMFS (see
ADDRESSES).

Critical Habitat

Section 4(a)(3)(A) of the ESA requires
that, to the maximum extent prudent
and determinable, NMFS designate
critical habitat concurrently with a
determination that a species is
endangered or threatened. Pursuant to
4(b)(6)(C)(ii), if critical habitat is not
then determinable, however, NMFS may
extend the designation for up to one
year after the date of the final rule
listing the species. While NMFS has
completed its initial analysis of the

biological status of steelhead in the
Northern California ESU, it has not
performed the full analysis necessary for
designating critical habitat at this time.
Since critical habitat is not now
determinable for the Northern California
ESU, NMFS intends to develop a critical
habitat proposal for designation within
the next year.

References

A complete list of all cited references
is available upon request (see
ADDRESSES).

Classification

National Environmental Policy Act

The 1982 amendments to the ESA, in
section 4(b)(1)(A), restrict the
information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F, 2d
825 (6th Cir. 1981), NMFS has
concluded that ESA listing actions are
not subject to the environmental
assessment requirements of the National
Environmental Policy Act (NEPA). See
NOAA Administrative Order 216 6.

Executive Order 12866 and Regulatory
Flexibility Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts cannot be considered
when assessing the status of species.
Therefore, the economic analysis
requirements of the Regulatory
Flexibility Act (RFA) are not applicable
to the listing process. In addition, this
final rule is exempt from review under
Executive Order 12866.

Executive Order 13132-—Federalism

In keeping with the intent of the
Administration and Congress to provide
continuing and meaningful dialogue on
issues of mutual State and Federal
interest, NMFS has conferred with State
and local government agencies in the
course of assessing the status of the
Northern California steelhead ESU, and
considered, among other things, state
and local conservation measures. State
and local governments have expressed
support both for the conservation of the
Northern California steelhead ESU and
for activities that affect this ESU. The
history and content of this dialogue, as
well as the basis for this action, is
described in the proposed rule, and in
other Federal Register Documents
preceding this action. (See 61 FR 41541,
August 9, 1996; 62 FR 43974, August 18,
1997, and 63 FR 13347, March 19,
1998). NMFS staff have had numerous

discussions with various governmental
agency representatives regarding the
status of this ESU, and have sought
working relationships with agencies and
others in order to promote salmonid
restoration efforts. In addition, NMFS’
staff have given presentations to
interagency forums and other interested
groups considering conservation
measures. NMFS has engaged in
informal and formal contacts with
affected state, local or regional entities,
giving careful consideration to all
written or oral comments received. As
one part of that process, NMFS held
public hearings on the proposed action.
NMFS also consulted with appropriate
elected officials in the establishment of
a final rule.

At this time NMFS is not
promulgating protective regulations
pursuant to ESA section 4(d} or
proposing to designate critical habitat.
Prior to finalizing ESA 4(d) regulations
for this ESU, or proposing to designate
critical habitat, NMFS will comply with
all relevant NEPA and RFA
requirements.

List of Subjects in 50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

Dated: May 31, 2000.
Penelope D. Dalton,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR part 223 is amended
as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

1. The authority citation for part 223
continues to read as follows:

Authority: 16 U.S.C. 1531 1543; subpart B,
Section 223.102 also issued under 16 U.S.C.
1361 et seq.

2.In §223.102, paragraph (a)(22) is
added to read as follows:

§223.102 Enumeration of threatened
species.
* * * * *

(a) * * %

(22) Northern California steelhead
(Oncorhynchus mykiss). Includes all
naturally spawned populations of
steelhead (and their progeny) in coastal
river basins ranging from Redwood
Creek in Humboldt County, California to
the Gualala River, inclusive, in
Mendocino County, California.
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