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August 27, 2009

Mr. Ian Peterson

State of California

Natural Resources Agency
1416 9™ Street

Suite 1311

Sacramento, CA 95814

Re: Proposed CEQA Guidelines Amendments for Greenhouse Gas
Emissions '

Dear Mr. Peterson:

Shute, Mihaly & Weinberger LLP has been closely following the
development of the proposed CEQA Guidelines amendments for greenhouse gas
emissions (“amendments”) required by SB 97. We appreciate the opportunity to
comment on the amendments.

We are concerned that, in some instances, the proposed amendments do not
provide sufficient guidance and specificity to assist public agencies in addressing climate
change in their CEQA documents. Although we have concerns about a number of the
proposed guidelines, we are most concerned with the proposed amendment adding
section 15064 .4 as discussed below.

15064.4. Determining the Significance of Impacts from Greenhouse Gas Emissions.

We agree with the proposed addition of section 15064.4 to address the
determination of significance of impacts from greenhouse gas emissions. However, the
proposed amendments to section 15064.4 do not provide adequate guidance to ensure that
lead agencies will require the most accurate analytical methods to identify and estimate
emissions from a proposed project.
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Under well established case law, an agency must use its best efforts to
analyze impacts, even in the absence of a generally accepted methodology. See, e.g.,
Berkeley Keep Jets Over the Bay Committee v. Board of Port Commissioners of the City
of Oakland, 91 Cal. App. 4th 1344, 1350 (Cal. Ct. App. 2001). The Court noted that “an
agency must use its best efforts to find out and disclose all that it reasonably can.” Id. at
1370-71 (citing CEQA Guidelines 8§ 15144 and 15145, and adding italics). Similarly
here, quantification of greenhouse gas emissions is crucial to ensure that a reasonable
estimate of new project emissions is a part of the analysis to determine significance of
impacts and constitutes the “best effort” an agency can employ. Section 15064.4 should
be strengthened to include a hierarchy of analytical methods, such that modeling and
other quantitative methods are implemented whenever possible, and qualitative analysis
is used only as a last resort. In addition, the amendments should clarify the text in section
15064.4(a)(2) by providing an example of how “performance-based standards” could be
used to determine the significance of impacts from greenhouse gas emissions.
Specifically, we recommend the following changes:

15064.4. Determining the Significance of Impacts from Greenhouse Gas Emissions.

(a) The determination of the significance of greenhouse gas emissions calls for a careful
judgment by the lead agency consistent with the provisions in section 15064. A lead
agency should make a good-faith effort, based on available information, to describe,
calculate and/or estimate the amount of greenhouse gas emissions resulting from a

project. A lead agency shall estimate quantifiable emissions, including but not limited to
transportation- and energy consumption-related emissions, through models or other
methodologles to the extent Qractlcable A—Iead—ageney—sh&”—h—avedﬁeﬁenen—te

(1) Use-am
prejeet—and—wmeh—meelel—eemetheelelegy—teese The Iead agency has dlscretlon to select

the model it considers most appropriate provided it supports its decision with substantial
evidence. The lead agency should explain the limitations of the particular model or

methodology selected for use. -e¢ A lead agency may rely on qualitative analysis and/or
performance based standards to supplement guantitative methods when there is no
available method for quantifying greenhouse gas emissions.

2) Rel litati b : based standarels.

Without this modification to ensure that agencies use quantitative methods
of calculating emissions whenever such methodologies are available, the proposed
Guidelines amendment represents a step backwards from current practice and the
requirements of CEQA. Many public agencies are already quantifying greenhouse gas
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calculations. For example, CAPCOA has issued extensive discussion of then-current
analytical methodologies for calculating estimated greenhouse gas emissions and
preference for such methodologies. See CAPCOA, CEQA and Climate Change (January
2008) at 59-70. Further, the Attorney General has issued many letters directing lead
agencies to use quantitative methods when analyzing the impacts of greenhouse gas
emissions. See, e.g., letter to the County of San Bernardino dated October 23, 2006 at 5-
6, attached as Exhibit A.

As drafted, however, the proposed Guideline amendments would allow
agencies to avoid quantification of greenhouse gas emissions at their discretion. This
result will not only interfere with full disclosure of the potential environmental impacts of
a proposed project, it will also hinder the effectiveness of mitigation measures. Without a
quantification of greenhouse gas emissions, mitigation will almost certainly be more
quahtatlve and will not be geared towards measurable reductions in greenhouse gas
emissions. Yet, trial courts are already requiring pubhc agencies to identify performance
standards for reductions in greenhouse gas emissions and to identify how the mitigation
measures will actually achieve these standards. See, e.g., Sierra Club v. City of Tulare,
Tulare County Superior Court No. 08-228122 attached as Exhibit B.

Thank you for providing this opportunity to comment on the draft CEQA
Guidelines amendments for greenhouse gas emissions. Please feel free to contact us
should you have questions about the foregoing comments.

Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

=R T

MATTHEW D

CARMEN BORGX

cc:  Christopher Calfee, Special Counsel

WSmwivoll_data\Climate Change\OPR Guideline process\SMW Comments on Res Agency Final.doc
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BILL LOCKYER State of California
Attorney General DEPARTMENT OF JUSTICE

1300 I STREET, SUITE 125
P.O. BOX 944255
SACRAMENTO, CA 94244-2550

Public: 916/324-5437
Telephone: 916/324-5475
Facsimile; 916/324-5437

E-Mail: Susan.Durbin@doj.ca.gov

October 23, 2006

County of San Bernardino

Land Use Services Department, Advance Planning Division
385 North Arrowhead Avenue, First Floor

San Bernardino, CA 92415-0182

Attn: James Squire '

RE: DEIR on San Berardino County General Plan Revision
TRANSMITTED BY FACSIMILE AND U.S. MAIL
Dear Mr. Squire:

The Attorney General of the State of California submits the following comments
regarding the San Bernardino County General Plan Revision Draft Environmental Impact Report
(“DEIR”). The Attorney General provides these comments pursuant to his independent power
and duty to protect the natural resources of the State from pollution, impairment, or destruction
in furtherance of the public interest. (See Cal. Const., art. V, § 13; Cal. Gov. Code, §§ 12511,
12600-12; D’Amico v. Board of Medical Examiners, 11 Cal.3d 1, 14-15 (1974).) These
comments are made on behalf of the Attorney General and not on behalf of any other California
agency or office. While these comments focus on some of the air quality and global warming
issues raised by the DEIR, they are not an exhaustive discussion of all issues.

1. Introduction

The Plan is described as being San Bernardino County’s “blueprint” for land use and
development through 2030. The Plan projects population growth of about 25% by 2030 (DEIR,
p. I-1), in an area that already accounts for about ten percent of the total daily trips made in the
entire region. (Circulation and Infrastructure Background Report, p. 2-34.) However, the
environmental analysis in the DEIR fails to adequately analyze air quality impacts and contains
no analysis at all of the impact of the Plan on climate change; both omissions violate the .
California Environmental Quality Act (“CEQA”), Pub. Resources Code §§ 21000, et seq. As the
DEIR acknowledges, San Bernardino County already has a critical air pollution problem, with
state air quality standards for ozone and fine particulate matter having been exceeded on 91 days
and 82 days, respectively, in 2002. (Conservation Background Report, p. 6-94.) Even though
the County receives transported air pollution from the rest of the South Coast Air Basin, and
from the San Joaquin Valley (Conservation and Background Report, p. 6-92), the County itself
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contributes very significantly to this problem, with a very large rate of trips per day per resident,
and an abysmally low rate of transit use. (Circulation and Infrastructure Background Report, p.
2-34.) The large amounts of land available for development present the probability that this
problem will grow more severe during the lifetime of the General Plan revision. The
environmental and public health concerns raised by the projected increases in vehicular travel
under the proposed plan deserve, and CEQA requires, serious and thorough environmental
analysis.

We note that the Legislature has recently enacted, and Governor Schwartzenegger has
signed, AB 32, the landmark law to control and reduce the emission of global warming gases in
California. We are extremely concerned that this legislation was not addressed in any way by

"either the draft General Plan revision or the DEIR. AB 32 requires both reporting of greenhouse
gas emissions and their reduction on a brisk time schedule, including a reduction of carbon
dioxide (CO2) emissions to 1990 levels by 2020. Local governments will be called upon to help
carry out the legislation’s provisions, and its General Plan revision is the appropriate place for
the County to identify both CO2 and other greenhouse gas sources, as well as actions for
mitigation of the increases in emissions in greenhouse gases resulting from actions set forth in
the General Plan revision. Because global warming is perhaps the most serious environmental
threat currently facing California, the DEIR should and must address the issue, provide full
environmental disclosure of the effects on greenhouse gas emissions that the General Plan
revision will cause, and adopt serious and real mitigation measures for those effects and
emissions.

II. The General Plan Should Address and Include Measures to Reduce Greenhouse Gas
Emissions, and the DEIR Should Discuss The Plan’s Impact On Climate Change.

The General Plan revision projects that San Bernardino County’s population will grow
overall by about 25% by 2030, and the background documents indicate that the areas covered by
Community Plans will experience about a 50% increase in population during that time. (DEIR
App.C, p. 5.) The Plan relies upon on vehicular travel and improvements to freeways, roads and
streets to deal with the travel needs of this expanded population, and acknowledges that the land
uses permitted in the General Plan will increase traffic and may result in a substantial increase in
vehicle trips unless mitigated. (DEIR, p. IV-169.) However, the DEIR never analyzes one of the
most important environmental impacts of vehicle emissions -- greenhouse gases and resulting
climate change.

Climate change results from the accumulation in the atmosphere of “greenhouse gases”
produced by the burning of fossil fuels for energy. Because greenhouse gases (primarily, carbon
dioxide(“CO,”), methane and nitrous oxide) persist and mix in the atmosphere, emissions
anywhere in the world impact the climate everywhere. The impacts on climate change from
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greenhouse gas emissions have been extensively studied and documented. (See Oreskes, Naomi,
The Scientific Consensus on Climate Change, 306 Science 1686 (Dec. 3, 2004) [review of 928
peer- reviewed scientific papers concerning climate change published between 1993 and 2003,
noting the scientific consensus on the reality of anthropogenic climate change]; J. Hansen, et al.,
Earth’s Energy Imbalance: Confirmation and Implications, Sciencexpress (April 28, 2004)
(available at http:/pubs.giss.nasa.gov/abstracts/2005/HansenNazarenkoR.html ) [NASA and
Department of Energy scientists state that emission of CO, and other heat-trapping gases have
warmed the oceans and are leading to energy imbalance that is causing, and will continue to
cause, significant warming, increasing the urgency of reducing CO, emissions].)

In AB 32, the Legislature recognized California’s particular vulnerability to the effects of
global warming, making legislative findings that global warming will “have detrimental effects
on some California’s largest industries, including agriculture, wine, tourism, skiing, recreational
and commercial fishing, and forestry.” (Health and Saf. Code section 38501, subd. (b).) San
Bernardino County will feel the effects of climate change in many of these areas, particularly
given the importance to the County of its Mountain area’s economic dependence on tourism,
skiing, recreational fishing, and recreational second homes. (Economic Development .
Background Report, App. A, pp. 57-59.)) The Legislature also found that global warming will
“increase the strain on electricity supplies necessary to meet the demand for summer air-
conditioning in the hottest parts of the State.” (Health and Saf. Code, section 38501, subd. (b).)
Since San Bernardino, and especially its Desert areas, are among the parts of the State that do
experience hot weather, the County will suffer acutely from any electricity shortages caused by
the strains of global warming, as it will also feel the economic and public health damages from
decreased snowpack and increased air pollution that a changed climate will bring -- indeed, is
already bringing.

To prevent these harms, AB 32 mandates that emissions of greenhouse gases to 1990
levels must be required by whatever regulatory scheme the Air Resources Board, the agency
charged with carrying out the statute, ultimately adopts. (Health and Saf. Code section 38530.)
Governments are not exempt from AB 32. The County, its cities, and the businesses within its
borders will all have to comply with the regulations and plans that will be adopted to achieve the
reduction of greenhouse gas emissions mandated by this legislation.

Nor is AB 32 the first state-wide recognition of the ravages global warming may wreak
on California. In Executive Order S-3-05, issued on June 1, 2005, Governor Schwarzenegger
recognized the significance of the impacts of climate change on the State of California, noting
that “California is particularly vulnerable to the impacts of climate change.” And, even before
AB 32, the Legislature recognized the severe impacts that come from climate change, as well as
a “projected doubling of catastrophic wildfires due to faster and more intense burning associated
with drying vegetation.” (Stats. 2002, ch, 200, Section 1, subd. (c)(4), enacting Health & Saf.
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Code § 43018.5) In the particular realm of vehicular travel and emissions from cars and truck,
the California legislature went on to recognize that “passenger vehicles and light-duty trucks are
responsible for 40 percent of the total greenhouse gas pollution in the state.” (Ibid., subd.
(e)(emphasis added).) Our knowledge of the existence and severity of the problem of
greenhouse gas emissions and global warming is not new, but was apparent and recognized
before the draft General Plan revision was issued by the County.

Despite the existence of Executive Order S-3-05 and the pendency of AB 32 during the
time that the General Plan revision was being prepared, the County does not even mention the
issue in its General Plan revision, although that revision is meant to cover the next quarter
century. Nor does the DEIR analyze, on even the most superficial level, emissions of carbon
dioxide, climate change or global warming, despite the obvious connection between such
emissions and land use planning, transportation planning, or even air quality. No mitigation for
emissions of greenhouse gases is proposed or adopted.

Under CEQA, an environmental impact report must identify and focus on the “significant
environmental effects” of a proposed project. (Public Res. Code section 21100(b)(1); Cal. Code
Regs., tit. 14, §§ 15126(a), 15126.2(a), 15143.) ““Significant effect on the environment’ means a
substantial, or potentially substantial, adverse change in the environment.” (Public Res. Code
section 21068). CEQA also provides that the CEQA guidelines “shall” specify certain criteria
that require a finding that a project may have a significant effect on the environment:

“(1) A proposed project has the potential to degrade the quality of the
environment, curtail the range of the environment, or to achieve short-term, to the
disadvantage of long-term, environmental goals.

(2) The possible effects of a project are individually limited but cumulatively
considerable. As used in this paragraph, "cumulatively considerable" means that
the incremental effects of an individual project are considerable when viewed in
connection with the effects of past projects, the effects of other current projects,
and the effects of probable future projects.

(3) The environmental effects of a project will cause substantial adverse effects
on human beings, either directly or indirectly.” ‘
(Public Res. Code section 21083(b).)

The CEQA Guidelines, Cal. Code of Regs., tit. 14, section 15064, subdivision (h)(3), provide
that an agency may conclude that an environmental effect is not cumulatively considerable if it
complies with an existing plan to meet environmental standards, such as a state implementation
plan or a basin plan. The DEIR itself includes as one of its significance criteria for air quality
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the potential of the project to “[vliolate any air quality standard or contribute substantially to an
existing or projected air quality violation.”! Here, the plans to reduce global warming are still to
be formulated, but after the passage of AB 32, we know, as stated above, that a reduction of
emissions of greenhouse gases to 1990 levels will be required by whatever regulatory scheme is
ultimately adopted. (Health and Saf. Code section 38550.) This provision of the Guidelines
does not exempt the County from doing a CEQA analysis of this issue.

In other words, if the General Plan revision could allow emissions of greenhouse gases to
significantly affect the environment, directly, indirectly, or cumulative, then the EIR on the
revision must analyze the issue, disclose all that can feasibly be found out and disclosed, and
adopt all feasible mitigation measures. The DEIR reports that currently, San Bernardino
generates about 5.2 million person trips per day (about 10.35 trips per household per day), and
that over 84 % of the work trips are made by car. (Circulation and Infrastructure Background
Report, p. 2-34.) Given that the DEIR projects an increase in population of about 436,500
people by 2030, vehicular miles traveled by the year 2030 can be expected to grow substantially.
Considering that about 40% of greenhouse gas emissions come from motor vehicles, the revision
clearly “has the potential to degrade the environment” as to greenhouse gases and global
warming. (See ibid., subd. (b)(1).) Moreover, the cumulative effects of this project on
greenhouse gas emissions, when taken in consideration with the impacts statewide of increased
population and vehicular travel over the next quarter century, are undeniable. (See ibid., subd.
(b)(2).) When considering the impacts of climate change on California, it is impossible to ignore
that the impacts of this project will have either direct or indirect effects on human beings. (See
ibid., subd. (b)(3).) Given the scope of the General Plan revision, the projected increase in
population and vehicle travel it projects, and the fact that it projects a steady and large increase

in population, there is no question that the impacts of the General Plan revision on greenhouse
gas emissions and climate change may, and likely will, have significant cumulative.
environmental impacts for California. These impacts should have been considered, analyzed,
and mitigated in the DEIR.

Such an analysis is possible; the data are obtainable. Carbon dioxide emissions from cars
can be quantified. In fact, under AB 32, an inventory of greenhouse gas emissions must be done
in time to allow the 1990 level of such emissions to be determined by the statutory deadline of
January 1, 2008. (Health and Saf. Code sections 38530, 35850.)¢ This is such a short time that
such an emissions inventory should begin immediately. However, current information on the

1. DEIR, p. IV-27.

2. The emissions inventories in the current documentation do not include greenhouse
gases. (DEIR, p. IV-33; Conservation Background Report, p. 6-93.)
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greenhouse gas emissions of cars, trucks and buses could be used to compile an estimated
inventory. Once such an estimated inventory is completed, the projections of increased driving
that are in the General Plan revision could be used to estimate future growth in greenhouse gas
emissions associated with the revision. The California Air Resources Board has information that
could be applied to the projected increase in driving. The impacts could be assessed as to their
cumulative impact on climate change, assuming (as is highly probable based on the population
growth in the General Plan revision and the widely distributed nature of that growth) that there
would be a considerable impact from the increase in CO, resulting from the increased driving.
(See Cal. Code Regs., tit. 14, § 15130(a) [“an EIR shall discuss cumulative impacts of a project
when the project’s incremental effect is cumulatively considerable.”] See also Cal. Code Regs.,
tit. 14, § 15065(a)(3) [“‘Cumulatively considerable’ means that the incremental effects of an
individual project are significant when viewed in connection with the effects of past projects, the
effects of other current projects, and the effects of probably future projects.”].) ‘

Moreover, and most importantly, the General Plan revision could and should include
mitigation for these impacts. The Governor has recognized, “mitigation efforts will be
necessary to reduce greenhouse gas emissions and adaptation efforts will be necessary to prepare
Californians for the.consequences of global warming.” (Executive Order S-3-05, June 1, 2005.)
The County can both require mitigation measures from businesses and entities within its
jurisdiction, through alternations to its building codes or permit requirements; e.g., it might
require solar heating capabilities for all new development, or require that carbon sequestration
credits be purchased for development of a certain size. The County could take direct action to
‘offset its own carbon emissions, or-those of its residents, by providing for increased public
transportation service, increased support of alternative fuels and technologies, installation of
electric vehicle charging stations, and other affirmative steps to reduce the transportation impacts
of CO,. These are real, achievable and available mitigation measures that could be considered
when San Bernardino County recognizes its obligations to analyze greenhouse gas emissions and
their impact on climate change as part of its long term transportation planning. As it currently
stands, we believe that the draft EIR on the General Plan revision does not comply with CEQA.

III. The DEIR Does Not Adequately Discuss The General Plan Revision’s Impact On Air
Quality.

Besides its complete failure to analyze the effects of the General Plan revision on global
warming, the DEIR also fails adequately to analyze the revision’s effects on conventional air
pollutants.

Air pollution is already at critical, health-endangering levels in San Bernardino County.
The federal standard for ozore was exceeded on-21 days in 2002, while the state ozone standard
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was exceeded on 91 days.? Similarly, the federal and state standard for respirable particulate
matter was exceeded on 98 days in 2002. (/d.) And, while emissions trends for most pollutants
show modest decreases, particulate matter emissions are projected to increase, in spite of the
extraordinary measures being taken by the South Coast Air Quality Management District
(SCAQMD).¥ The DEIR recognizes harm to air quality as one of the significant environmental
effects of the General Plan revision that cannot be fully mitigated.¥

The Air Quality section of the DEIR is extremely troubling. Air quality is well known to
already damage the public health in the South Coast Air Basin, with children suffering decreased
lung function simply by growing up in the area. (See Bustillo, M., “Smog Harms Children’s
Lungs for Life, Study Finds,” Los Angeles Times, Sept. 9, 2004, ,
https://www.latimes.com/news/yahoo/la-me-smog9sep09,1,6309811.story. ) The DEIR
recognizes that the increased driving that the General Plan revision projects will further damage
air quality. (DEIR, p. I-21.) Yet, this effect, although recognized as significant, receives almost ~ -
no analysis or discussion in the DEIR. Effects on air quality are discussed in a bare couple of
pages, in the most general terms, such as statements that new growth will occur that will cause
more driving, which will in turn create more pollutant emissions. The extremely brief, non-
detailed discussion of air quality is very much out of proportion to the importance, and the
probable public health impacts, of the expected effects. The CEQA Guidelines require that the
discussion of significant effects of a project should include discussion of direct and indirect
effects, impacts on public health, and effects on the resource base. (14 Cal. Code of Regs., tit. 14
sec. 15126.2.) In general, an EIR should contain discussions sufficient to advise the decision
makers and the public of the nature and importance of the environmental effects being discussed,
not merely the ultimate conclusion that an effect is significant. (4ssn. of Irritated Residents v.
County of Madera (2003) 107 Cal. App.4th 1383, 1390 (“The EIR must contain facts and
analysis, not just the bare conclusions of the agency. . . .. An EIR must include detail sufficient
to enable those who did not participate in its preparation to understand and to consider
meaningfully the issues raised by the proposed project.” [Internal citations and quotation marks
omitted.]) As we read the DEIR, it does not conform to this standard.

Where, as here, the environmental effect is harm to human health, the EIR must clearly
set out the relationship between the effects of the project and the health damage that can be
expected. The CEQA Guidelines, at section 15126.2, subdivision (a), require an EIR to discuss,
among other things, health and safety problems caused by the physical changes that the proposed

3. Conservation Background Report, p. 6-94.
4. Conservation Background Report, p. 6-95.

5. DEIR, p. IV-27.
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project will precipitate. The DEIR here gives its conclusion that the General Plan revision will
have significant and unavoidable adverse impacts on air quality, but it does not actually discuss
or disclose what those impacts can be expected to be on the health of the County’s residents.
The EIR is required by CEQA to do so. (Bakersfield Citizens for Local Control v. City of
Bakersfield (2004) 124 Cal. App.4th 1184, 1219-1220.) The summary table in the DEIR that
merely sets out general health effects from exposure to pollutants? is not sufficient; actual levels
of exposure expected from execution of the General Plan revision, correlated with actual
populations that will be exposed and the probable health impacts on them, is required. CEQA is
not just a formal exercise, where the County can state that an effect is significant and, having set
out this conclusion as though it were a magic formula, move on. The EIR must spell out what
that significant effect will really consist of, to allow both the decision makers and the residents
whose health, and whose children’s health, will be affected, to know and understand the health
damage that will result from the choices in the General Plan revision. The DEIR does not do
this, and must be revised so that it does.

The DEIR also fails to adopt adequate mitigation for the significant adverse effects on air
quality that it does identify. The mitigation measures for the County’s own emissions are few
and minor. Many of these mitigation measures in the DEIR seem to be measures that are
already required by the South Coast Air Quality Management District (SCAQMD), including its
requirements that publicly owned vehicle fleets must shop from among clean-fuel vehicles.
Measures that the County is already legally obliged to take should be considered part of the
General Plan revision, not mitigation for its effects. The SCAQMD Fleet Rules already require
public agency vehicle fleets to acquire clean-fuel vehicles. Where the County is already legally
obligated to undertake pollution-reducing measures, these measures should be considered to be
part of the project, not as mitigation. Such measures do not lessen or avoid the environmentally
harmful effects of a project, because they must already be mcorporated into the project as
orlgmally designed.?

CEQA forbids public agencies to approve prOJects that will harm the environment until
and unless the agency has adopted all feasible mitigation for that harm. (Public Res. Code
section 21002, 21081, subdivision a.) The County must explore all feasible mitigation that could
be adopted to lessen the effects of the General Plan revision, and cannot rely upon those features

6. DEIR, pp. IV-31-32.

7. The same principle applies to greenhouse gas emission reductions. AB 32 mandates
that regulatory programs adopted under its aegis require greenhouse gas emissions reductions
that are in addition to reductions already required by law. (Health and Saf. Code section
38560.5, subdivision (d)(2).
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of the project that are already required by law to substitute for the mitigation CEQA requires.
The DEIR should be revised to adopt all feasible mitigation for its air quality effects.

Conclusion

The General Plan revision is the blueprint for development in this growing, vital area of
Southern California for the next 24 years, and both current residents and the half-million
additional residents expected in the County by 2030 will have to live with the choices the County
makes in this revision. CEQA requires that the County fully disclose, both to the decision
makers and the public, all the environmental harm that may result from this blueprint. This
disclosure must include the environment effects on air quality and global warming, areas in
which the DEIR is currently woefully deficient, or even totally silent. We urge the County to
thoroughly revise the DEIR in these areas to bring it into compliance with CEQA.

Thank you for the opportunity to offer these comments. Any questions may be directed
to the undersigned. We also request a copy of the final EIR when it is issued.

Sincerely,

SUSAN DURBIN
Deputy Attorney General

For BILLLOCKYER"
Attorney General

- CCl

Kurt Weis, General Counsel
SCAQMD
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approving the 2030 General Plan Update (GPLN, specifically vevising the land use, circulation,

and conservation elements of the general plan; fails to comply with the provisions of the

Califoruie Environnental Quality Aet on certain issyes as presented herain.

PROCEDURAL STATUS

Petitioners argue that the City violated the California Environmental Quality Act
(CEQA); Mr. Manro concuys and also brings this action unde: the Planning and Zoning Law,
Division 1 of Title 7 of the Government Code, seetion 635000, et. saq.

Only parties who objected to the egency’s appraval of the praject either orally or in
writing may thersafter il a petition. (CEQA Quideline § 21177(1)). A petitioner who has
standing to sue may litigate issues raised by others. (Ctuide]ine § 21177(»)). Both Petitioners
objected to the agedcy®s approval of the project, and have standing to sue, and may litigate any
issued raised by others.

After the court iasued its tontutive ruling, in which the court analyzed the two petitions
together and in sequenoe of the partios' arguments in their opening briefs, tha City asked for
scparate judgments, Therefors, the court complies with the City's request, and issues this ruling |
on the Sietra Club's Petition, and a separate ruling on Mr, Manro's Petition.

However, in doing sn, the court adopts A different format. The: parties” briefs addressed
different issues rather than following the outlirie nf the petitions as to each causc of action, thus

tho court followed that format in fus tentative, Now the court's analysis will address each cause
of action 8 presented it the petitions, as the pleadings contro).
The Administratve Record

1he parties lodged the administrative record, and then prepared their briefs. No one at
that point evidently had any argument with the administative record, and thuy the court
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considered it agrecd upup 1o be final and cnmmplete.

However, at the first heuring of this mauer, Petitioner, the Stexra Club made an oral
motion to augment the recoxd by adenitting the &eclaraﬁon of Dt. Gordon Nipp.

Sierra Club acknowiedged that normally only ﬁw administrative record is available for -
review iu CEQA but requeated Dy, Nipp's declaration be admitred as to Respondent’s affimative
detbnse of Sicrra's fadlure to exhbaust its ;{dmi.nistradve remedies, which Sierra Club argued is an
exception to the general rule, Petitioner cited to footnote S in Western States Petroleum Ass'n y,
Supedor Cowt, 9 Cal 4th §59, 575 (Cal. 1995), which provides as follows:

“05 These comumentators propose several limited exceptions to the genesal rule
excluding extra-rccord evidence in traditional mandamus actions challenging
quasi-legislative administrative decisiong, Specifically, thcy suggest that eourts
should admit evidence relevant 1o (1) issues other than the validity of the agency's

ovs

quasi-legislative decision, such gs the petitionar's standing snd capacity to sue, (2)
affinnative defonges such as laches, sswoppel and res judicata, (3) the accuracy of
the administrative record, (4) procedural unfairness, and (5) agency misconduct,
(Kostkea & Zischke, Practice Under the Cal. Environmental Quality Act, op. eit.
supra, § 23.35, pp. 967-968.) Because none of thess exceptions apply to the case

st bar, we need not consider them.”
‘the City did not object to the declaation of De. Nipp being admitted so long as the

declaration of Lucy Sylvester was also admitted on their oral motion. Sierra Club moved to um'ke’
and no explanation as to why

Ma. Syh}ester'x declaration but provided no autherity for doing so,
Mr. Nipp’s declaration should be admitted and not Ms. Sylvester's (which was only submitted 1o

counter the allegations in Mr. Nipp’s declaration). However, at thé second orpd argwinent Sierra
Club objectod “on the basis ihat it cantradicts the city's certification earlier of the record that
does not include the documents that they now try to use to augrment it.” In any event, the
declarations go to the fact of whether or not Sierra Club way given direct notice of the Final KIR

(FEIR) in time to coinment on the FRIR s failure to adequately describe the oxisting
environmental setting with respect to biological resources and, that as a consequence, the
biclogical impacts are deficient. Sierra Club argued that since they did not get nofice of the Final |
EIR in time to comment, they have standing to‘bring this issue before the court. Sieira Club did
not argue that it, or anyone, had presented this issue during the comment period on the draft FIR.
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Sierra only raised it afier the O ty certified the FEIR,
On Sismra’s oral motion 10 admit the declaration of Ir, Nipp, the court finds an exveption

ta the general rule wod prants the motion. On Respondent City of Tulare’s oral maotion 10 adsnit
Lucy Sylvester’s deglaration if Dr, Nipp’s declaration was granted, the court grants the motion,
and thus, denies Sierra Club’ s mation 1o strike Lucy Sylvester's declaration, Having admitted
these declarations, the court considers the adminisTative record to be fina) and complete,
Having admitted the declarations, the court finds that it does not help Sierra. Sierra © lub
argues that the publiz was not properly notified of the availab:iity of the Final BIR, and thus the
City cannot legitimately complain that Sierra Club failed to exhaust | s pdministrative remedies
relative (0 issues raised for the first time i in the Final EIR, eiting to M@;ﬂi{hm

B3/1G/2008 14:08 PAX D1 444 8344 HH&A gl e - @ oo
. ) - &

Mhm&&m&mmmﬁonmm d (1997) 63 Cal.App.4th 227,

However, the City is not required o submit the Pinal EIR for public rwmw but wiay do
50 in its diseretion. (14 Cal Code Regs 14089(b)). CEQA raquz.res public rcvierw only at the dmﬂ
EIR stage. (Publie Resouwrces Code § 2 1092). Endangered Habitats League, Inc., supra, is
distinguishable, 15 its discussion of the exhaustion dootrine refers to where an effective
administrative remedy is wholly lacking. In that case, when the mastey drainage plan was
originally filed in 1986, it alluded to further cnvironinental review, which was never done. The ;
uoun(y gave no notice and provided no opportunity 1o be heard on the questicng of
implementation, which was the second fier of environmental review.

Therefore, as to the City’s rm’umcm that Sierra Club did not exhaust its administeative
the count finds that Petitioner Sierra Club did 001 exhaust

retnaedics as to the bmlugxcal tmpacts,
on that issue and is vims barred from taiging it as an issue in this review.

But even if the Sierra Club had raiged the specific iesue of the draft BIRs faihure to
adequately degeribe tl;e existing environmental setting with respect to biolugical resourees at the
public hearings, the City’s citation to the adminiswative record at pages 448-450 (AR: 448-450)
and Appendix F, AR: 1335, supparts with substantial evidence that the dvaft EIR considered the

existing biological %tting sufficient for a GPU, A GPU is broad in goope and more
iew will b required for sach specific project within the GPU.

or{vitumental rev

“q
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STANDARD OF REVIEW
The: court finds Public Resources Code § 21168.5 sets fouth the standavd of review in this

case, Under seetion 21168.5, judicial review “extends only 10 whether there was a nrejwdicial
abusc of discretion.” An abuse ol discretion is established “if the agency has not proceeded i a

[ mannex required by law or if the determination or decision ie not supported by substantiai

| avidenoe.” (Lawrel Helghts Ymprovement Assn, v. Rogents of the University of Californin (1988)

47 Cal, 3d 376, 302 (Laurel Heights 1).) As a result of this standard, "The cowt doss not pass
upen the correctness of the EIR's environments{ ¢onclusions, but only upon its sufficiency ag an

infommative document.” (County of bayo v. Gity of Lns Angeles (1977) 71 Cal.App.3ad 185, 189

[139 Cal.Rptr, 396].) ;
“An BIR must include detail sufficient to enable those who did not participate in ita

preparation to understand and consider meaningtully the 185uos raised by the proposed praject.”
(Lawrel Heigh(z Iimprovement Assn. v, Regants of the University of Califormnia (1988) 47 Cal. 3d
376, 405 (Laurel Heights 1)). “[NJoncompliance with the information disclosure provisions. . .
which precludes mlevant information frorn being presented. . | may constitute s prejudicial abuse
of discretion. . . rcga;dlcss of whether a different oulcome would have rosulted ;€ the public
agency had complied with those provisions.” (Public Resources Code § 21005(a)). The trial
court may not exercise its independent judgmant on the omitted material by determining whether
the uitinate decision of the lead agency would have been affected had the law been followed,

(Rural Land Qwmers Assosiation v. City Council (1983) 143 Cal. App. 3d 1013, 1023).

The ¢ourt must presume the agency complied with the law and petitioners bear the

burden of proving atherwise. (Save Qur Peninsula Committee v. Monterey Covnty Board of

(805) 583-0846

[Aous

Supervisors (2001) 87 Cal. App. 4th 99, 117). “CEQA requires an EIR 1o reflect a good faith

effort at full disclosure; it does not mandate perfection, nor does it require w analysis 1o be

exhaustive.” (Dry Creelk Citizens Coalition'v. County of Tulgre (1977) 70 Cal. App. 4th 20, 26,

citing CHQA Guidelines, § 15151, ,
“The substantial evidence standard 1s applied to concluaiqns. findings and determinations

Tt also applics 10 challenges to the scope of un BIR's analysis of & topic, the methodoligy used
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for studying an lmpact; and the reliability or acouracy of the dats unon which the FIR relied
because these types of challenges involve fuctua? fquestions,” Mﬁg}jﬂiﬂw

Control v. City of Bakersfield (2004) 124 Cal, App. 4th | 184, 1198).
DISCUSSION
Sterra Club makes multiple arguments as ta the City's fajlure 1o comply with CEQA. Thus,

the court reviews the admi;d stzative record 1o see if g j)rejudiciaj abuse of discration is
established because the Clty has not proceed in a manner required by law, or if the determination

or deciaion 15 not supported by substantial evidence.

1 Sierra Club's First Canse of Action is “Failure to Impose Adequate Mingnﬁon Mensures

to Address Significant Adverse Enviropmental Impacts.”

Sierra Club alleges the mitigation measures are inadequate as ro: (1) ngricujvrl rosources;
(2) aesthetids; (3) air quality; (4) biclogical resonces. Stetra Club ondy pregented argumment in js
brief ag to isgue 1, agricultural resourees, and global ¢limeate change, which was addressed in its
pelition under issuc 3, air quality. The ooust hag found Sierra Club {g precluded from raising
issuc 4, biological resources for fhilure to oxhaust its administrative remedies. Thus, the court
only addresses mitigation xésues a2 to agricultural resources and global climate changa, |

First, the City urgues that Sierra Club did not exhaust their administrative remedics as to the
5rgmnent tegarding mitigation measures as to a fgricnitural conversion and global warming,
However, thesa issues were raised in the public hearings on the draft EIR as the City responded
to Rierra Ohib's somments on these Issucs in the FEIR, The City complains that after it
respunded to Sierra Club in the FEIR that Sierra Club did not comment further that the City’s
responses were inadequate before the adoption of the FEIR, Thus, the City argues Sierra Club is

preeluded from bringing these argnrsents now AS no nne raised them before the public agenoy
hefore its adoption of the FEIR. Sierrs Club argues that it is not required ro commant on the
FEIR 50 Jong 3 jt had previously raised the jssue sufficiently for the City 1o be aware of the

deficiency.
The court finds that this argument also poas 1 the sufficiency of the resposuses to comments

.
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in the FEIR (Sierra Club's Fifth Causs of Action). The court finds that Sierra Chub exhausted on
these isgucs as it raised them sufficiently in the comment panod on the deaft EIR, and is not
barred (romn raising them herew, '

In the FEIR the City adopted mitigation Policy COS -3,12 and 3.13 in, response to Sierra
Club’s comrnents. 8tenia Club argues these mitigation messures are inadequats as a matter of
law, and did not adequately respond to (heir comments as to u standard for mitigation regarding
the ratio of agriculoural resourees.

The City admits that it was required to identify feasible and “fully cnforceable” mitigation
measuces. However, the city ignores CBQA’s prohibition. againgt deferval of the forrulation
measures unless it can be shown that prastical considerations prevent formuiation of mitigation
measures, in which casc the agency can satisfy CEQA by (() committing 1o evennially devising
such measwres, and (2) articulate specific performance criteria at the tre of project approval,
(Rau Josguin Raptes Rescue Center v, County. of Mereed (2007) 144 Cal. App.4th 645, §70),

The propased agrioultural policies sot forth in Conservation and Qpen Space (COSK) «3.12 and
3.13 fail under this standard in part becausc they do not inelude “specific performanee criteria. In|
this contexy, the essential misying specific performance criteria is the relationship (i.e. the ratio)
berween the nuraber of farmland acres converied and the nunber of acres that must be get aside.
'Therefore, there is no mandatory rutio to guide future development,

Sterra Club comunented that the City should sdopt a ratio and the City did net adequatety
respond to this comunént. Responses should explain rejections of the commentors proposed
mitigations and alternatives, Evasive, conclusory responses and mere sxcuges arc not Jegally

sufficient. {Cleary v, County of Stanislaus (1981) 118 Cal. App.3™ 348, 355360, (faiture to
adequatsly respond to any significant public comment is an abuse of discr: etion); Goidelines

§15088(b)). |
The center-piece of the Clty's global waning mi:tigaﬂun measures is policy CUS8-7.2,

pursuant to which, the City hopes to develop a plan f"Plan") to identify and reduce Green House |

Gases (GHG) envissions, The FEIR hopetully Promiges that the Plan will explajn how the City
wil] mvenmry OHG emissions, sstablish GHQ Jevela in 1990 and 2020, and “set a target for the

-9
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reduction uf emissions attributable 1o the City's diseretionary land yse decivions and ity own
internal government operations.” AR 3:747. CO8-7.2 is s inadequate mitigation measure

because it impermissibly defers the furmulation of mitigation measure and does not include agy

specific performance criteria, (&mmsdnﬂam&gscu&wuxggmmgﬂﬁgmd (2007)

149 Cal. App.4th 645, 670).

10 address significant adverse snvironmental irapacts as to agricultural resources and global

climate chanpe. This is a failure to procecd in the manner required by luw and isa prejudiciat
fibuse of discretion. In each vase, the City made a finding that the significant advorse jmpact was
“unavoidable” despire the proposed mit] gation measures, The City’s findings, that these impacts
are "‘mmvuidable,“ e not supported by substantial evidence beeause feasible mitigation

measures exist, and were suggested (o the City that could reduce the significance of these
environmental frapacts. The City's responses to Sierra Cluh's commentg ag to the mitigation

measures ware insufficient, It was e failure 1 proceed in the manner required by law and

‘prejudicial abuss of discretion.
The court issues the Writ of Mandute setting aside the City's approval of the GPU and the

Bons

The court agrees with Siewa Club thai the Chty failed to impose adequate mitigation noagures| -

cectification of the Final BIR ns to the City's failure to adequately tmpose mitigation imeasuros as
{0 the issues of agricultural resources and global climate chaage, and orders the City to comply

with CEQA,
KL Sierca Club's Seaond Cowse of Action fs “Failure to Adeguatsly Analyze Project

‘lmpncts on Water Suppltes,”

The court agrees with Sicera Club. Although the City relies exclusively on a groundwater

basin that is jn overdrafl, the EIR. found thar the City's water supplies could adequately support
the projected population increase under the Update without exaccrbating the overdrafi. AR

2:310-315. To reach this conclusion, the FIR. relies exclusivaly on a drafl Urban Water

Management Plau (UWMP) and a poorly defined groundwater recharge pragrem. AR 3:315.
Qur Supreme Court set forth the hecessary criteria for dizcussion as to impnots on water

B~
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Ranche Cordova (2007) 40 Cat.at 4132, 432, as tollows!

“First, CEQA's informational PWpoges ara not satisfied by an EIR that simply
ignores or assumes 1 solution to the problem of supplying water to a proposed
land use project, Decision makers must, under the law, be presented with
sufticlent facts to “evaluate the pros and cons of supplying the amount of water
that the (profect] will need,” (Santiage County Water Dist, v, County of Orange,
supra, 118 Cal. App, 3d at p. 829.) Socond, an adequate enviroxmental impact
analysis for a large project, 1o be buile aud oceupied aver & number of years,
cannot be limited 10 the water supply for the first stage or the first fow yoais,
While proger tering of envirommenta! review allows an egency to defer analysis
of certain details of later phases of loug-tenm linked or eomplex projects until
those phuses are up for approval, CEQA's demand for meaningfil informmation “is
not satisfied by simply siating information will be provided in the funre ¥ (Santa
Clarity, supra, 106 Cal.App.4th at P 723.) As the CEQA Guidelines expinin.
“Tiering does not excuse the lead sgency from adequataly analyzing reasonably
furessaable significont environmental effects of the project and dows not Justify
deferring such analysis to a Jarer tier EIR or negative declaration.” (Cal. Code
Regs., tit. 14, § 15152, subd. (b).) Tiering is properly used to defer analysis of
enviroumental impacts and mitigation measures to later phases when the impacts
or mitigation measures are not detarmined by the first-tier approval dacision bw
are specitic to the later phases, For example, to evaluate or formulata mitigation
for “site specific effects such as aesthetics or parking” (id., § 151352 [Disecussion])
may be impractical when an entire lorge project is first approved; under xotme
circumstances analysia of such impacts might be deferred o a later-tier EIR, But
the fiture water sources for a large land use projsct and the impacts of exploiting
those sources are nwt the typs of information that can be doferred for future
analysis. An EIR evaluating s planned lend use project must assume thet ajl
phases of the project will eventuilly be built and will nsed water, and st
analyze, to the extent reasonably possi ble, the impacts of providing water to the
entire proposed project. (Stanisiaus Natural Heritage, supra, 48 Cal.App.4ih at p.
206.) Third, the future water supples identified and analyzed must beag a
likelibood of acrually proving available; speculative sowrces and unsealistic
allecations (“paper water”) are insutficient bases for decision muking under
CEQA. (Santa Claxita, suprs, 106 Cal. App.4th at pp, 720~723.) An EIR for a land
use praject must address the impacts of likely future water souraes, and the EIR’s
discussion must inolude u reasoned analysis of the circumstances affecting the

lkelihood of the water's avgilability. (California Oak, supra, 133 Cal.App.4ih at p.

1244.) Finally, where, deapite a full disoussion, it is impossible to oenfidently
determine that andcipated future water sources will be available, CEQA, requires
some discussion of possible replacement sources or alternatives 1o use of the
anticipated water, and of the environmenta) consequences of those contingencies.
(Napa Citizens, supra, 91 Cal.App.4th at p. 373,) The law's informational
demands moey not be men, in this context, simply by providing that future

-8
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! ut when an BIR makes 8 sincere and reasoned attempt to enalyze the water

P sources the project is likely to use, bt acknowledges thie rémaining uncertzinty, a
measure for curtailing deyel opment if the intended sources faj) to materialize may

3 play & role in the impact analygis. (See id. at p. 374.).

? offor any analysis or fhotg 0 show that this water wil] actually matcriatize. The unly evidence the
1o City offered is that ouce, in 2008, the City was able 1o purchase {1,000 acre feat, This is not

" substantial evidence. CEQA requires evidence and analysis to support the couclusion that water
H supplics will materialize. 'l‘}ie EIR violates CEQA- beoause the conalusion thut sufficient surplus
e surfacs water supplies will be aveilable to TID for purchase by the City is not supported by

e Substantial evidence, This is a prejudicial abuse of diseretion,

18 The court issues the Writ of Mandate satting aside the City's approval of the GPU and the

26 cartification of the Final HIR a3 to the City*s failure to adequately anulyze the project impacts oy’

v Wwaler supplics, and orders the City to comply with CEQA.
18

I1L Siorya Club’s Third Cavse of Action Is “Violadon of Water Code §10910, et, soq.:

Fallure to Prépare a Water Supply Asseszment.”
Sierra Club’s bref; therefore the court determines that |

13

20
This cause of action was not argued in

Bierra Club ahandoved this Axgpancnt,

22

22 11V, Sturra Clob's Fourth Cause of Action js “Inadequate Alternatives Analysis.”
ty failed to discuss a reasogabi e range of

24 The court sgrees with Sierra Club that the (i
72 H alternatives. CEQA requirus that *ihe alternatives shall bg limited to ones that would avoid or

28 |l substantially lessen any of the significant effects of the project.” (Quidelines, sec, | 3126.6. subd.
27 11{f)). The EIR mugt compare the merits of each feasible alternative ang explain in some detail
8 | how the altermativos were selected. (Guidelines, sac. 15 126.6). Stgnificantly, the diaeussion of

-l
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alternatives must include sufficient information about each altomative to allow evaluation and
comparison of alternatives 1o the Project. (Guidelines, sec. 13126.6(d)); A&agg__imjm_qﬁrdmmd
Citizens v, County of Madeys (2003) 207 Cal.App.dth 1383, 1400),

There is no preject altemarive that wonld require less conversion of farrilrnd or a reducad
poptlation scenario. None of tha altematives, other than the no project alternative, provide a
soenariv that might substantialty reduce any of the signifioant cffeats of the Project, The range of
alternatives is, therafore, unreasonably navrow, This is a farhuye to proceed in tho manner
Additionally, the City"r adoption of alternative | {2 not suﬁponad by substantial

required by law,
evidenco. Both of these constitute a prejudicial abuse of discretion,

However, as 10 Siema Club’s a.rgwn;mt that the City showld have adopted Alternative 4, not
alternative 1, the court disagrees, The court’s role dosg not inelude reweighing the svidence that

was before the agency, The court may not substitute jts judgment for that of the people and their

local vepresentatives and may not set aside an agency’s certification of an EIR “on the ground

that an apposite conclusion would have been equally or more reasonable.” (Citizens of Golma
W@M_Smma (1990) 52 Cal.3d 553, 564), '

The court issucs the Writ of Mandate setting aside the City’s approval of the
certification of the Final EiR as to its failure to adequately present and analyze a reasonable
range of profect altsmatives, and orders the City to comply with CEQA.

V. Skerrs Club’s Fitth Cause of Action is “Inadequate Response to Comments,”

The court agrees with Sierra Chub. CRQA Cuideling § 15088(0) provides that the wrinen
responges shall desoribe the disposition of significant envirormental issues raised (c.5. revisions
to the proposed project to mitigate anticipated impacts or vbjections), Iy particular, the major
ravironmental issucs rajsed when the Lend Agency’s position, is at var{ance with
recomunendations and objections raiged in the comments must be addrossed in detal) giving
reasons why specific comments and suggestions were not accepted. Th'cre must be good faith,
Teasoned analysis in response. Conclusory stutements unsupnorted by i’hc.mal information wil}

GPU and the

not suffice.
' See the disoussinn in the First Cause of Action. Additionally, the City's responses to the Faryr

~ll=
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1 || Bureas cornments were inadequate, With teapeet to mitigation measure CO8-3.10, the Fartn

# |{ Bureay argued thallprotesting the formation of new Willismson Act contracts within the '
3 || planning area would noy mitigate the impacts on important farmlands and Williamson Act lands
‘ in the planning aren. AR 3:636, comment 03-35. The City’s response completely ipnores the
Farm Bureéu‘s conuplaint that the BIR dascribeg CO8-3,10as a policy intended to conserve

by protesting Williamsan Act contracts, which are Intended

agricultural resources, when in faet,
CO8-3.10 would have the opposita

to protect farmlands and prevent their premature conversion,
effact, The Clty's re}.ponses to the Farm Bureau’s commants relative 1o the EIR 's ahiernatives

analysis are no better. This is o failure by the 4BeNCy to procecd fn the mamer required by law

constituting an sbuse of discretion,
The cowrt issues the Writ of Mandate setting aside the City’s appraval of the GPUJ and the

cortification of the Final EIR as to it inadequate responses to Comunents, and orders the City 10
comply with CEQA.

10
11
g¥
12 |
e V1. Slerra Club's Sixth Cause of Action i “Imadequate Analysis of Project Impgoty,”
Although Siemra Club set forth severul issues in its Petition under this oause of action, its
opening brief only argued the tnadequate annlysis of praject impacts og to the issuc of global
climate change, Thus, the court only discusges that jssye finding the other jzsnes abandoned.
The cvurt agrees with Sierra Club on this jsgue. Although the City devoted subehaptey 6.2 of

the EIR to ths issue of Climate Change (AR 2:403 ~410), it failed 1o show where in that seotion it
1o be arguing that it was nof required to

1%
16
17

i

analyzed stationary sources for GHG. The City appeary
der 50 because no guideline specifically requires t; and the analysis of the Projact’y GHG.
in light of the City's conclusions that the

emissions from stationaty solrces wag unnecessary
Project’s impact on global warming js #lgnificant and unavoidable,
Under CEQA’s general requirements, the City was required to estimate the Project’s overaj]

etnissiony, including stationary and aon-statutory sources. Contrary to this requirement, the EIR
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the City claims are necessary for thig anulysis. This is a failare to
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emissions from stationary sources without the specific information as to later specific projees
proceed in the manner required

by law and i5 an abuse of discration.
Belore assessing the significance of the Project’s imapact on global warming the City was

required to calewlate the Project’s GHG ernisgions using best available tools. (Berkley Kean Jety

MWLR‘)Q Commissioners (2001) 91 Cal.App.awy 1344, 1371). Guideline

section 15144 (“agency must use its best efforts to find out and diseloge all that it reagonably

can" abaut the Project's impacts).

The court isgues the Writ of Mandatc'sctﬁ.ng aside the City's approval of the GPY and the
certification of the Pinal RIR as to fie analysis of global climate change, and orders the City

comply with CEQA,

VLI, Sferra Club’s Seventh Cause of Action is “Failure to Adequately Degoribe Project

Goals and Objectives.”
This argument. was not set forth in $ierm Clubs opening brief; therefore the couri considers

Sterea Club abandoned this argument.

VXL, Sierra Chub's Eighth Cause of Action is “¥inding Not Supported by Substanta

Evidence.”
The anurt finds that this is not a cause of action but this urgument 5 subsumed witlin the

argument regarding the mitigation measures. Sienn Club argucs that the City’s finding that the

signiticant impuets to the agricultural respurces and air quality were “unavoidable,” despite the

proposed mitigation measures, i3 not supported by substantial evidence. See the disoussion under

fection one regavding mitigation messures. )

CONCLUSION

For the reascns stated herein, and op the Specific causes of action as stared herein, the

vourt issues the Writ of Mandate satting aside the City's approval of the GPU and the
certification of the Final EIR, and orders the City to comply with CBQA. Bierra C'lub shall

-1~
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| Cods § 21168.9(b). The Jjudgraent and writ shall be prepared in compliance with Califorpia Rule
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prepare 2 judgment and Preeraptory writ of mandate according to the court’s rling. The Writ
shall include thar this cburt does not direqt respondent to exercies Hs lnwfil discration in any
particulat way (Public Resources Code § 21158.9(c)) and his court will retain jurisdiction over
respondent’s proceedings by way 0f 4 zefum to thiz peremptory wrlt of mandato unti) the caurt
bas determined that respondent has complied with the provisions of CEQA (Public Resources

of Court, rale 3.1312,
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