S TATE O F C ALIFORNMNIA ARNOLD SCHWARZENEGGER, Governor
MIKE CHRISMAN, Secretary

Date: June 14, 2006
To:  Mailing List for CEQA Guidelines Updates
Re: Past Proposals for Revisions to CEQA Guidelines

In November 2004, we informed you that pursuant to section 21083 [then section 21087]
of the Public Resources Code, we intended to update the Guidelines to include all statutory
and case law changes affecting the Guidelines. We also stated that we were interested in
your input regarding any amendments that you believed would improve the Guidelines.

We received and reviewed many helpful suggestions regarding possible future amendments
to the Guidelines. We want to express our appreciation to those of you who took the time to
provide thoughtful comments. However, for a number of reasons, we needed to limit this
year’s rulemaking effort to ensuring that the Guidelines reflect statutory changes that have
been enacted in recent years. Accordingly, it was not possible to begin moving forward to
explore the many suggestions we received for broader modifications to the Guidelines.

Nevertheless, we have retained the ideas that were submitted in response to our November
2004 letter. These ideas will be available for Resources Agency and the Governor’s Office
of Planning and Research to consider in connection with a more comprehensive review of
the existing Guidelines in the future.

Thank you again for assisting the Governor’s Office of Planning and Research and the
Resources Agency in this effort.
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CALIFORNIA RESOURCES AGENCY

NOTICE OF PROPOSED ACTION
AMENDING GUIDELINES IMPLEMENTING
THE CALIFORNIA ENVIRONMENTAL QUALITY ACT
June 2006

The California Resources Agency (“the Resources Agency”) is proposing to update certain
guidelines implementing the California Environmental Quality Act (“CEQA”), which is found in sections
21000-21177 of the Public Resources Code (“PRC”), in order to reflect certain legislative changes to CEQA.
These guidelines are promulgated in the California Code of Regulations, title 14, sections 15000-15387 (the
“Guidelines”). This action consists of the adoption of amendments to and the repeal of existing sections of
the Guidelines, and the adoption of new sections of the Guidelines, as described below.

STATUTORY AUTHORITY

PRC Section 21083 requires the adoption of the Guidelines to explain and implement CEQA. PRC
section 21083, subdivision (f) requires the Resources Agency, in consultation with the Governor’s Office of
Planning and Research (“OPR”), to certify, adopt and amend the Guidelines at least once every two years.

PROPOSED ACTION

The proposed action clarifies and updates the Guidelines to reflect recent legislative changes to
CEQA, specifically legislation: (i) amending sections 21083.9, 21090, 21091, 21151, 21151.4, 21151.8,
21151.9, 21157.6, and 21165 of the Public Resources Code; (ii) adding sections 21098, 21152.1, 21159.20-
21159.26 of the Public Resources Code; (iii) amending sections 10910, 10911, 10912, and 10914 of the
Water Code; and (iv) repealing section 10913 of the Water Code. The changes to the Guidelines proposed
in this action are as follows:

Add Guidelines sections: 15155, 15190.5 and Article 12.5, which includes sections 15191, 15192,
15193, 15194, 15195, 15196.

Amend Guidelines sections: 15053, 15061, 15062, 15072, 15073, 15074, 15082, 15087, 15105,
15179, 15180, 15186.

Repeal Guidelines section: 15083.5.

PUBLIC HEARING

A public hearing is not scheduled. Any interested person or his or her duly authorized
representative may request a public hearing, in writing, no later than 15 days prior to the close of the written
comment period.

WRITTEN COMMENT PERIOD

Any interested person may submit written comments relevant to the changes in this action to the
Resources Agency. Written comments must be received by the Resources Agency no later than 5:00 p.m.
on July 31, 2006 in order to be considered. Written comments may be delivered, mailed, or transmitted by
facsimile or electronic mail. Written comments should be addressed as follows:

Sandra lkuta, Deputy Secretary and General Counsel
The Resources Agency

1416 Ninth Street, Suite 1311

Sacramento, CA 95814

Fax: (916) 653-8123



cc: Caryn Holmes, Staff Counsel
California Energy Commission
1516 Ninth Street
Sacramento, CA 95814
Fax: (916) 654-3843
Electronic mail: cega.rulemaking@resources.ca.gov

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The Resources Agency is proposing this action to update the Guidelines to reflect certain legislative
changes to CEQA.

CEQA requires public agencies to review the environmental impacts of proposed projects, to
prepare and review environmental impact reports (EIRs), negative declarations, and mitigated negative
declarations, and to consider feasible alternatives and mitigation measures that would substantially reduce
significant adverse environmental effects. As noted above, Section 21083 of the Public Resources Code
requires the Secretary for Resources, in consultation with OPR, to periodically update the Guidelines. The
Resources Agency reviewed the existing Guidelines and determined that in some cases, the Guidelines had
not been updated to reflect legislative changes to CEQA that had been enacted during the period from 2001
through 2005. The broad objective of this proposed action is to clarify and update the Guidelines to be
consistent with these recent legislative enactments that have modified CEQA. Any specific objectives are
explained in the summaries below.

The changes proposed in this action will affect twenty-one sections of the Guidelines. The
summaries set forth below describe the existing laws and regulations related to the changes proposed in
this action and explain the effect of the proposed action.

The proposed action does not duplicate or conflict with any federal statutes or regulations. CEQA is
similar in some respects to the National Environmental Policy Act (“NEPA”), 42 U.S.C. sections 4321-4343,
but NEPA requires environmental review of federal actions by federal agencies while CEQA requires
environmental review of state and local projects by state and local agencies in California. Moreover,
although both NEPA and CEQA require an analysis of environmental impacts, the substantive and
procedural requirements of the two statutes are different. Most significantly, CEQA requires feasible
mitigation of environmental impacts, while NEPA does not require mitigation. A state or local agency must
complete a CEQA review even for those projects for which NEPA review is also applicable, although
Guidelines sections 15220-15229 allow state, local and federal agencies to coordinate a review when
projects are subject to both CEQA and NEPA. Because a state or local agency cannot avoid CEQA review,
and because CEQA and NEPA are not identical, guidelines for CEQA are necessary and do not duplicate
the Code of Federal Regulations.

15053. DESIGNATION OF LEAD AGENCY BY THE OFFICE OF PLANNING AND RESEARCH

Guidelines section 15053 describes the process that agencies may use to submit a dispute to OPR
for resolution and designation of a lead agency.

The proposed amendments to subdivisions (a) and (c) of Guidelines section 15053, and the
proposed addition of subdivision (b) to Guidelines section 15053, implement and make specific the
provisions of Senate Bill (“SB”) 648 (Chapter 267, Statutes of 2005), which amended PRC section 21165.
As amended, PRC section 21165 defines the term “dispute” and provides that OPR shall not designate a
lead agency in the absence of such a dispute. The proposed amendments to subdivisions (a) and (c) of
Guidelines section 15053, and the proposed addition of subdivision (b) of Guidelines section 15053, reflect
the amendments to PRC section 21165. Additionally, non-substantive changes to the numbering within this
section are proposed.
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The authority for the adoption of the proposed amendments and addition is PRC section 21083.

15061. REVIEW OF EXEMPTION
Guidelines section 15061 describes when a project or activity is exempt from CEQA.

The proposed addition of subdivision (b)(5) to Guidelines section 15061 implements and make
specific the provisions of SB 1925 (Chapter 1039, Statutes of 2002). SB 1925 added PRC sections
21159.20-21159.26, which set forth statutory exemptions from CEQA for agricultural employee housing,
low-income housing (affordable housing), and residential infill projects under specified circumstances. The
proposed addition of subdivision (b)(5) to Guidelines section 15061 reflects the additional exemptions from
CEQA provided due to the enactment of PRC sections 21159.21, 21159.22, 21159.23, and 21159.24.

The proposed addition of subdivision (e) to Guidelines section 15061 implements and makes
specific the provisions of SB 1393 (Chapter 1121, Statutes of 2002), amending PRC section 21151. As
amended, PRC section 21151 provides that a decision by a non-elected decisionmaking body of a local
lead agency to certify an EIR, approve a negative declaration or mitigated negative declaration, or
determine that a project is exempt from CEQA, may be appealed to the agency’s elected decisionmaking
body. The proposed addition of subdivision (e) to Guidelines section 15061 reflects the change in PRC
section 21151 with respect to projects exempt from CEQA.

Additionally, the Resources Agency proposes to update the reference citations to this section to
reflect the statutory changes.

The authority for the adoption of the proposed additions is PRC section 21083.

15062. NOTICE OF EXEMPTION

Guidelines section 15062 describes the use and required content of the notice of exemption when a
public agency approves or determines to carry out a project that is exempt from CEQA.

The proposed amendment of subdivision (a) to Guidelines section 15062 clarifies the applicability of
that section by a cross-reference to Guidelines section 15061. The proposed addition of subdivision (e) to
Guidelines section 15062 implements and makes specific the provisions of Assembly Bill (“AB”) 677
(Chapter 837, Statutes of 2003), which added PRC section 21152.1. PRC section 21152.1 requires a local
agency or project proponent to file a notice with OPR that a project is exempt from CEQA under PRC
sections 21159.22, 21159.23, or 21159.24. The proposed addition of subdivision (e) to Guidelines section
15062 reflects the requirements set forth within PRC section 21152.1.

Additionally, the Resources Agency proposes to update the reference citations to this section to
reflect the statutory changes.

The authority for the adoption of the proposed amendment and addition is PRC section 21083.
15072. NOTICE OF INTENT TO ADOPT A NEGATIVE DECLARATION OR MITIGATED NEGATIVE
DECLARATION

Guidelines section 15072 describes a lead agency’s obligations to provide notices of intent to

specified recipients before the lead agency adopts a negative declaration or a mitigated negative
declaration.



The proposed addition of subdivision (f) to Guidelines section 15072 implements and makes specific
the provisions of AB 1108 (Chapter 638, Statutes of 2002), which added PRC section 21098. PRC section
21098 provides that if the U.S. Department of Defense or a military service provides notice to a lead agency
identifying specified areas of concern, such lead agency must submit a notice of preparation of an EIR, a
notice of availability of a draft EIR, or a notice of intent to adopt a negative declaration or mitigated negative
declaration to that military agency for certain projects located within the specified areas of concern.

The proposed addition of subdivision (f) to Guidelines section 15072 reflects the requirements of
PRC section 21098 with respect to notices of intent to adopt negative declarations or mitigated negative
declarations.

Additionally, the Resources Agency proposes to update the reference citations to this section to
reflect the statutory changes.

The authority for the adoption of the proposed addition is PRC section 21083.

15073. PUBLIC REVIEW OF A PROPOSED NEGATIVE DECLARATION OR MITIGATED NEGATIVE
DECLARATION

Guidelines section 15073 requires a state lead agency to provide a public review period when a
negative declaration or mitigated negative declaration and initial study are submitted to the State
Clearinghouse.

The proposed amendment to subdivision (b) of Guidelines section 15073 implements and makes
specific the provisions of SB 648 (Chapter 267, Statutes of 2005), which amended PRC section 21091. As
amended, PRC section 21091 specifies the time for commencing the public review period and the state
agency review period for draft EIRs, proposed negative declarations, and proposed mitigated negative
declarations, specifies how the state agency review period must be calculated, and specifies the time frame
for the State Clearinghouse’s distribution of CEQA documents.

The proposed amendment to subdivision (b) of Guidelines section 15073 reflects the changes to
PRC section 21091.

The authority for the adoption of the proposed amendment is PRC section 21083.

15074. CONSIDERATION AND ADOPTION OF A NEGATIVE DECLARATION OR MITIGATED
NEGATIVE DECLARATION

Guidelines section 15074 describes the process by which a negative declaration or mitigated
negative declaration should be considered and, if applicable, adopted by a decisionmaking body.

The proposed addition of subdivision (f) to Guidelines section 15074 implements and makes specific
the provisions of SB 1393 (Chapter 1121, Statutes of 2002), amending PRC section 21151. As amended,
PRC section 21151 provides that a decision by a non-elected decisionmaking body of a local lead agency to
certify an EIR, approve a negative declaration or mitigated negative declaration, or determine that a project
is exempt from CEQA, may be appealed to the agency’s elected decisionmaking body. The proposed
addition of subdivision (f) to Guidelines section 15074 reflects the change in PRC section 21151 with
respect to negative declarations and mitigated negative declarations.

Additionally, the Resources Agency proposes to update the reference citations to this section to
reflect the statutory changes.



The authority for the adoption of the proposed addition is PRC section 21083.

15082. NOTICE OF PREPARATION AND DETERMINATION OF SCOPE OF EIR

Guidelines section 15082 describes the consultation process (commonly referred to as “scoping”),
including the use of a notice of preparation of a draft EIR, among a lead agency and responsible and trustee
agencies where the lead agency is preparing an EIR that will be used by these agencies in reviewing and
approving a project.

The proposed amendment to subdivision (a) of Guidelines section 15082 implements and makes
specific the provisions of AB 1108 (Chapter 638, Statutes of 2002), adding PRC section 21098. PRC
section 21098 provides that if the U.S. Department of Defense or a military service provides notice to a lead
agency identifying specified areas of concern, such lead agency must submit a notice of preparation of an
EIR, a notice of availability of a draft EIR, or a notice of intent to adopt a negative declaration or mitigated
negative declaration to that military agency for certain projects located within the specified areas of concern.
The proposed amendment to subdivision (a) of Guidelines section 15082 reflects the requirements of PRC
section 21098 with respect to notices of preparation of an EIR.

The proposed amendment to subdivision (c)(1) of Guidelines section 15082 implements and makes
specific the provisions of AB 1108 (Chapter 638, Statutes of 2002), amending PRC section 21083.9. As
amended, PRC section 21083.9 states that any scoping meeting conducted in the city or county in which a
project is located pursuant to NEPA will satisfy the state scoping meeting requirement for projects of
statewide, regional or areawide significance provided certain additional requirements are met. The
proposed amendment to subdivision (c)(1) of Guidelines section 15082, reflects the changes to PRC
section 21083.9. Non-substantive changes to the format and layout of subdivisions (c)(1)-(c)(3) of
Guidelines section 15082 and non-substantive clarifying changes to the numbering were also made.

Additionally, the Resources Agency proposes to update the reference citations to this section to
reflect the statutory changes.

The authority for the adoption of the proposed amendments is PRC section 21083.

15083.5. CITY OR COUNTY CONSULTATION WITH WATER AGENCIES
[Repeal]

The existing Guidelines section 15083.5 generally addresses analyses and determinations regarding
water supply availability that must be undertaken by lead agencies for specified projects. The existing
Guidelines section 15083.5 was based on SB 901 (Chapter 881, Statutes of 1995), which enacted, among
other things, PRC section 21151.9 and Government Code sections 10910-10915. SB 901 was amended by
SB 610 (Chapter 643, Statutes of 2001). Among other things, SB 610 amended PRC section 21151.9 of
the Public Resources Code, sections 10910, 10912, 10915 of the Water Code, and repealed section 10913
of the Water Code. The proposed change would delete Guidelines section 15083.5 and replace it with
proposed new Guidelines section 15155 to reflect the changes enacted in SB 610. Proposed new
Guidelines section 15155 will be discussed below.

The authority for the adoption of the proposed repeal of this section is PRC section 21083.

15087. PUBLIC REVIEW AND DRAFT EIR

Guidelines section 15087 sets forth procedures for public notice and public review of draft EIRs.
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The proposed amendment to subdivision (a) of Guidelines section 15087 implements and makes
specific the provisions of AB 1108 (Chapter 638, Statutes of 2002), which added PRC section 21098. PRC
section 21098 provides that if the U.S. Department of Defense or a military service provides notice to a lead
agency identifying specified areas of concern, such lead agency must submit a notice of preparation of an
EIR, a notice of availability of a draft EIR, or a notice of intent to adopt a negative declaration or mitigated
negative declaration to that military agency for certain projects located within the specified areas of concern.
The proposed amendment to subdivision (a) of Guidelines section 15087 reflects the requirements of PRC
section 21098 with respect to notices of availability of a draft EIR.

The proposed amendment to subdivision (e) of Guidelines section 15087 implements and makes
specific the provisions of SB 648 (Chapter 267, Statutes of 2005), which amended PRC section 21091. As
amended, PRC section 21091 specifies the time for commencing the public review period and the state
agency review period for draft EIRs, proposed negative declarations, and proposed mitigated negative
declarations, specifies how the state agency review period must be calculated, and specifies the time frame
for the State Clearinghouse’s distribution of CEQA documents. The proposed amendment to subdivision
(e) of Guidelines section 15087 reflects the changes to PRC section 21091.

Additionally, the Resources Agency proposes to update the reference citations to this section to
reflect the statutory changes.

The authority for the adoption of the proposed amendments is PRC section 21083.

15105. PUBLIC REVIEW PERIOD FOR A DRAFT EIR OR A PROPOSED NEGATIVE DECLARATION
OR MITIGATED NEGATIVE DECLARATION

Guidelines section 15105 describes the time periods required for the public review of a draft EIR,
proposed negative declaration, or mitigated negative declaration.

The proposed amendment to subdivision (c) of Guidelines section 15105, and the proposed addition
of subdivision (e) to Guidelines section 15105, implement and make specific the provisions of SB 648
(Chapter 267, Statutes of 2005), which amended PRC section 21091. As amended, PRC section 21091
specifies the time for commencing the public review period and the state agency review period for draft
EIRs, proposed negative declarations, and proposed mitigated negative declarations, specifies how the
state agency review period must be calculated, and specifies the time frame for the State Clearinghouse’s
distribution of CEQA documents. The proposed amendment to subdivision (c) of Guidelines section 15105,
and the proposed addition of subdivision (e) to Guidelines section 15105, reflect the changes to PRC
section 21091.

The authority for the adoption of the proposed amendment and addition is PRC section 21083.

15155. CITY OR COUNTY CONSULTATION WITH WATER AGENCIES
[New Section]

The existing Guidelines section 15083.5 generally addresses analyses and determinations regarding
water supply availability that must be undertaken by lead agencies for specified projects. The existing
Guidelines section 15083.5 was based on SB 901 (Chapter 881, Statutes of 1995), which enacted, among
other things, PRC section 21151.9 and Government Code sections 10910-10915. SB 901 was amended by
SB 610 (Chapter 643, Statutes of 2001). Among other things, SB 610 amended PRC section 21151.9 of
the Public Resources Code, sections 10910, 10912, 10915 of the Water Code, and repealed section 10913
of the Water Code. These amendments revised the requirements imposed on city or county lead agencies
with respect to the development of a water supply assessment for specified types of projects and required
the inclusion of the water supply assessment and other information in any environmental document

6



prepared for the project. Proposed Guidelines section 15155 implements and makes specific the provisions
of SB 610 (Chapter 643, Statutes of 2001).

The proposed addition of Guidelines section 15155 reflects the amended PRC sections 21151.9 as
well as the amended Water Code sections 10910, 10911, 10912, and 10914, and the repeal of Water Code
section 10913, as they apply to a lead agency’s obligations under CEQA.

The authority for the adoption of the proposed addition is PRC section 21083.

15179. LIMITATIONS ON THE USE OF THE MASTER EIR

Guidelines section 15179 specifies limitations on the use of a Master EIR. The proposed
amendments to subdivisions (a) and (b) of Guidelines section 15179 implement and make specific the
provisions of AB 2922 (Chapter 684, Statutes of 2004), which amended PRC section 21157.6. As
amended, PRC section 21157.6 revises one of the limitations on the use of a Master EIR and allows a
Master EIR that was certified more than 5 years prior to the filing of an application for the subsequent
project to be used if the lead agency takes specified steps. The proposed amendments to subdivisions (a)
and (b) of Guidelines section 15179 reflect the changes to PRC section 21157.6. The Resources Agency is
also proposing to remove the discussion section that follows this Guideline because the proposed
amendments make this discussion section outdated. These discussion sections are potentially sources of
confusion, because it is not clear whether discussion sections are part of the Guidelines or have any legal
effect. Therefore, the Resources Agency has decided to remove these discussion sections when the
Guideline section to which they refer is changed. Additionally, non-substantive changes to the numbering
within this section are proposed.

The authority for the adoption of the proposed amendments is PRC section 21083.

15180. REDEVELOPMENT PROJECTS

Guidelines section 15180 describes special environmental review considerations for redevelopment
projects.

The proposed addition of subdivisions (a) and (c) to Guidelines section 15180, and the proposed
amendment of subdivision (b) of Guidelines section 15180, implement and make specific the provisions of
SB 649 (Chapter 625, Statutes of 2002), amending PRC section 21090. As amended, PRC section 21090
provides that an EIR for a redevelopment project may be a master, program or project EIR, and the EIR
must state the type of EIR that is being prepared for the redevelopment project. The proposed addition of
subdivisions (a) and (c) to Guidelines section 15180, and the proposed amendment of subdivision (b) to
Guidelines section 15180, reflects the changes to PRC section 21090.

The Resources Agency is also proposing to remove the discussion section that follows this
Guideline because the proposed amendments make this discussion section outdated. These discussion
sections are potentially sources of confusion, because it is not clear whether the discussion sections are
part of the Guidelines or have any legal effect. Therefore, the Resources Agency has decided to remove
these discussion sections when the Guideline section to which they refer is changed. Additionally, the
Resources Agency proposes to update the reference citations to this section to reflect the statutory
changes.

The authority for the adoption of the proposed amendment and additions is PRC section 21083.



15186. SCHOOL FACILITIES

Guidelines section 15186 provides special CEQA requirements that apply to school projects and
projects located near schools.

The proposed amendments to subdivisions (b), (c), and (e) of Guidelines section 15186 implement
and make specific the provisions of SB 945 (Chapter 689, Statutes of 2004) and SB 352 (Chapter 668,
Statutes of 2003). SB 945 amended PRC section 21151.4 to change the term “acutely hazardous
materials” to “extremely hazardous substances.” SB 352 amended PRC section 21151.8 to require an EIR
or negative declaration to disclose specified information relative to the location of a proposed school site
and precludes a lead agency from approving certain school projects in specified locations unless certain
findings are made. The proposed amendments to subdivisions (b), (c), and (e) to Guidelines section 15186
reflects the changes made to PRC sections 21151.4 and 21151.8.

The Resources Agency is also proposing to remove the discussion section that follows this
Guideline because the proposed amendments make this discussion section outdated. These discussion
sections are potentially sources of confusion, because it is not clear whether discussion sections are part of
the Guidelines or have any legal effect. Therefore, the Resources Agency has decided to remove these
discussion sections when the Guideline section to which they refer is changed. Additionally, non-
substantive changes to the numbering within this section are proposed.

The authority for the adoption of the proposed amendments is PRC section 21083.

15190.5. DEPARTMENT OF DEFENSE NOTIFICATION REQUIREMENT
[New Section]

The proposed new section implements and makes specific the provisions of AB 1108 (Chapter 638,
Statutes of 2002), which added PRC section 21098. PRC section 21098 provides that if the U.S.
Department of Defense or a military service provides notice to a lead agency identifying specified areas of
concern, such lead agency must submit a notice of preparation of an EIR, a notice of availability of a draft
EIR, or a notice of intent to adopt a negative declaration or mitigated negative declaration to that military
agency for certain projects located within the specified areas of concern.

The proposed addition of Guidelines section 15190.5 reflects the language set forth in new PRC
section 21098.

The authority for the adoption of the proposed new section is PRC section 21083.

15191-15196. ARTICLE 12.5 EXEMPTIONS FOR AGRICULTURAL HOUSING, AFFORDABLE
HOUSING, AND RESIDENTIAL INFILL PROJECTS
[New Article]

The proposed new Article 12.5 implements and makes specific the provisions of SB 1925 (Chapter
1039, Statutes of 2002) and AB 677 (Chapter 837, Statutes of 2003). SB 1925 added PRC sections
21159.20-21159.26, which set forth statutory exemptions from CEQA for agricultural employee housing,
low-income housing (affordable housing), and residential infill projects under specified circumstances. AB
677 amended PRC section 21152.1 to require that an agency notify OPR when it determines that a project
is exempt from CEQA under one of the preceding exemptions.

Article 12.5 organizes and sets forth new Guidelines sections 15191-15196 which implement PRC
sections 21159.20-21159.26, as discussed in more detail below.



The authority for the adoption of the proposed new article is PRC section 21083.

15191. DEFINITIONS
[New Section]

The proposed addition of Guidelines section 15191 implements and makes specific the provisions of
SB 1925 (Chapter 1039, Statutes of 2002). Among other things, SB 1925 added PRC sections 21159.20-
21159.26, which set forth statutory exemptions from CEQA for agricultural employee housing, low-income
housing (affordable housing), and residential infill projects under specified circumstances.

The proposed Guidelines section 15191 sets forth the definitions of terms used in the regulations
implementing the new statutory exemptions enacted by SB 1925. These definitions are set forth in PRC
section 21159.20, as well as in various subdivisions of PRC sections 21061.3, 21064.3, 21065.3, 21087,
and 21159.21-21159.24.

The authority for the adoption of the proposed new section is PRC section 21083.

15192. THRESHOLD REQUIREMENTS FOR EXEMPTIONS FOR AGRICULTURAL HOUSING,
AFFORDABLE HOUSING, AND RESIDENTIAL INFILL PROJECTS
[New Section]

The proposed Guidelines section 15192 implements and makes specific the provisions of SB 1925
(Chapter 1039, Statutes of 2002), described above. The proposed addition of Guidelines section 15192
establishes the threshold requirements for the exemptions identified in this Article and reflects the language
set forth in new PRC sections 21159.21.

The authority for the adoption of the proposed new section is PRC section 21083.

15193. AGRICULTURAL HOUSING EXEMPTION
[New Section]

The proposed Guidelines section 15193 implements and makes specific the provisions of SB 1925
(Chapter 1039, Statutes of 2002), described above. The proposed addition of Guidelines section 15193
establishes specific requirements for the agricultural housing exemption and reflects the language set forth
in new PRC section 21159.22.

The authority for the adoption of the proposed new section is PRC section 21083.
15194. AFFORDABLE HOUSING EXEMPTION
[New Section]

The proposed Guidelines section 15194 implements and makes specific the provisions of SB 1925
(Chapter 1039, Statutes of 2002), described above. The proposed addition of Guidelines section 15194
establishes specific requirements for the affordable housing exemption and reflects the language set forth in

new PRC section 21159.23.

The authority for the adoption of the proposed new section is PRC section 21083.



15195. RESIDENTIAL INFILL EXEMPTION
[New Section]

The proposed Guidelines section 15195 implements and makes specific the provisions of SB 1925
(Chapter 1039, Statutes of 2002), described above. The proposed addition of Guidelines section 15195
establishes specific requirements for the residential infill exemption and reflects the language set forth in
new PRC section 21159.24.

The authority for the adoption of the proposed new section is PRC section 21083.

15196. NOTICE OF EXEMPTION FOR AGRICULTURAL HOUSING, AFFORDABLE HOUSING, AND
RESIDENTIAL INFILL PROJECTS
[New Section]

The proposed Guidelines section 15196 implements and makes specific the provisions of AB 677
(Chapter 837, Statutes of 2003), which added PRC section 21152.1. PRC section 21152.1 requires a local
agency or project proponent to file a notice with OPR that a project is exempt from CEQA under PRC
sections 21159.22, 21159.23, or 21159.24. The proposed addition of Guidelines section 15196 reflects the
language set forth in new PRC sections 21152.1.

The authority for the adoption of the proposed new section is PRC section 21083.

DISCLOSURES REGARDING THE PROPOSED ACTION

The Resources Agency has made the following initial determinations concerning the proposed
changes to the Guidelines:

Mandates on Local Agencies and School Districts

The Resources Agency has initially determined that the proposed changes to the Guidelines will not
impose a mandate on local agencies or school districts. The Resources Agency is aware that certain of the
statutory changes enacted by the Legislature that are reflected in this proposed action impose mandates on
local agencies and school districts. Among other things, PRC section 21098 (reflected in proposed
changes to Guidelines sections 15072, 15082, 15087, and 15190.5) requires a lead agency to submit
additional notices to military agencies under specified circumstances. PRC section 21151 (reflected in
Guidelines sections 15061 and 15074) requires a local agency’s elected decisionmaking body to hear an
appeal under certain circumstances. SB 610 (reflected in Guidelines section 15155) revises the
requirements imposed on cities and counties to prepare or obtain certain analyses relating to water
availability, and requires the inclusion of these analyses in any environmental document prepared for the
project, under specified circumstances. PRC sections 21151.4 and 21151.8 (reflected in Guidelines section
15186) require certain public agencies and certain school districts to make a number of specified
determinations relating to air quality in the vicinity of a school or proposed school site before approving
certain projects. The proposed changes to the Guidelines merely reflect these legislative mandates. The
proposed action clarifies and updates the Guidelines to be consistent with these recent legislative
enactments, but does not create any new requirements. Therefore, the proposed action does not itself
impose a mandate on local agencies or school districts.
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Costs or Savings to Local Agencies and School Districts or Federal Funding to the State of
California

The proposed changes to the Guidelines do not impose additional requirements or costs on local
agencies and school districts. As noted above, certain of the statutory changes enacted by the Legislature
that are reflected in this proposed action could impose costs on local agencies and school districts.
However, the proposed changes to the Guidelines merely reflect these legislative requirements. The
proposed action clarifies and updates the Guidelines to be consistent with recent legislative enactments that
have modified CEQA, but does not create any new requirements. Therefore, the proposed action does not
itself impose any costs on local agencies or school districts. The proposed changes do not result in any
savings to local agencies and school districts, and do not
result in any costs or savings in federal funding to the state.

Significant Adverse Economic Impacts on Business

The Resources Agency has initially determined that the proposed action will not have a significant,
statewide adverse economic impact directly affecting business, including the ability of California businesses
to compete with businesses in other states. The Resources Agency is aware that certain of the statutory
changes enacted by the Legislature that are reflected in this proposed action could have an economic effect
on business. Among other things, project proponents could incur additional costs in assisting lead agencies
to comply with SB 610 (reflected in Guidelines section 15155), which revises the requirements imposed on
cities and counties to prepare or obtain certain analyses relating to water availability and to require the
inclusion in these analyses in any environmental document prepared for the project, under specified
circumstances. In addition, project proponents could incur additional costs in assisting lead agencies to
comply with PRC sections 21151.4 and 21151.8 (reflected in Guidelines section 15186), which require
certain public agencies and certain school districts to make a number of determinations relating to air quality
in the vicinity of a school or proposed school site before approving certain projects. However, the proposed
changes to the Guidelines merely reflect these legislative requirements. The proposed action clarifies and
updates the Guidelines to be consistent with recent legislative enactments that have modified CEQA, but
does not impose any new requirements. Therefore, the proposed action does not itself have a significant,
statewide adverse economic impact directly affecting business.

Cost Impacts on a Representative Person or Business

The Resources Agency is not aware of any cost impacts that a representative private person or
business would necessarily incur in reasonable compliance with the proposed action because the proposed
changes clarify and update the Guidelines to be consistent with recent legislative enactments that have
modified CEQA, but do not impose any new requirements. As noted above, certain of the statutory
changes enacted by the Legislature that are reflected in this proposed action could impose costs on project
proponents. However, the proposed changes to the Guidelines merely reflect the legislative requirements.
The proposed action clarifies and updates the Guidelines to be consistent with recent legislative enactments
that have modified CEQA, but does not create any new requirements. Therefore, the proposed action does
not itself impose any costs on a representative private person or business.
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Effect on Housing Costs

The Resources Agency has made an initial determination that the changes proposed in this action
will not have an adverse impact on housing costs because the proposed changes clarify and update the
Guidelines to be consistent with recent legislative enactments that have modified CEQA, but does not
impose any new requirements. As noted above, certain of the statutory changes enacted by the Legislature
that are reflected in this proposed action could impose costs on project proponents. However, the proposed
changes to the Guidelines merely reflect the legislative requirements. The proposed action clarifies and
updates the Guidelines to be consistent with recent legislative enactments that have modified CEQA, but
does not create any new requirements. Therefore, the proposed action will not itself have an adverse
impact on housing costs.

Assessment of Potential to Create or Eliminate Jobs or Businesses within the State of California

The Resources Agency has assessed the potential for the proposed action to adversely affect
California business enterprises and individuals, including whether it will affect the creation or elimination of
jobs or the creation, elimination or expansion of businesses, as required by subdivision (b) of Government
Code section 11346.3. The proposed action is not expected to have a positive or adverse effect on the
creation or elimination of jobs or businesses within California because the proposed changes clarify and
update the Guidelines to be consistent with recent legislative enactments that have modified CEQA, but do
not impose any new requirements. For the same reason, the Resources Agency has also initially
concluded that the proposed changes will not affect the expansion of businesses currently doing business
within the state. Finally, the proposed action does not require any business to prepare a report.

As noted above, certain of the statutory changes enacted by the Legislature that are reflected in this
proposed action could potentially affect project proponents. In addition, provisions of SB 610 (reflected in
new Guidelines section 15155) may require a public water system to prepare a report. However, the
proposed changes to the Guidelines merely reflect the legislative requirements. The proposed action
clarifies and updates the Guidelines to be consistent with recent legislative enactments that have modified
CEQA, but does not create any new requirements. Therefore, the proposed action does not itself adversely
affect California business enterprises and individuals or require any business to prepare a report.

The Resources Agency’s complete Economic and Fiscal Impact Statement (Form Std 399) for the
proposed action is part of the rulemaking file, and it is available from the Resources Agency contact
persons named in this notice.

Effect on Small Businesses

The proposed actions will not affect small business because the proposed changes clarify and
update the Guidelines to be consistent with recent legislative enactments that have modified CEQA, but do
not impose any new requirements. As noted above, certain of the statutory changes enacted by the
Legislature that are reflected in this proposed action could potentially affect project proponents. However,
the proposed changes to the Guidelines merely reflect the legislative requirements. The proposed action
clarifies and updates the Guidelines to be consistent with recent legislative enactments that have modified
CEQA, but does not create any new requirements. Therefore, the proposed action does not itself adversely
affect small businesses.

Economic and Fiscal Impact

Pursuant to subdivision (a)(6) of section 11346.5 of the Government Code, the Resources Agency is
required to provide “an estimate, prepared in accordance with instructions adopted by the Department of
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Finance, of the cost or savings to any state agency, the cost to any local agency or school district that is
required to be reimbursed under Part 7 (commencing with Section 17500) of Division 4, other
nondiscretionary cost or savings imposed on local agencies, and the cost or savings in federal funding to
the state. . . .”

The Resources Agency has provided this estimate in its complete Economic and Fiscal Impact
Statement (Form Std 399) for the proposed action. This Economic and Fiscal Impact Statement is part of
the rulemaking file, and is available from the Resources Agency contact persons named in this notice. The
Form Std 399 provides information regarding costs or savings to any state agency, local agency or school
district and cost or savings in federal funding to the state. As stated within Form Std 399, the Resources
Agency has initially determined that most of the proposed changes in this action have no or de minimis
impacts on state agencies, local agencies or school districts. The Resources Agency is aware that certain
of the statutory changes enacted by the Legislature that are reflected in this proposed action impose costs
on public agencies. The Resources Agency is not aware of any savings that would result from any of the
statutory changes enacted by the Legislature that are reflected in this propose action. However, with
respect to any costs or savings, the proposed changes to the Guidelines merely reflect the legislative
requirements. The proposed action clarifies and updates the Guidelines to be consistent with recent
legislative enactments that have modified CEQA, but does not create any new requirements. Therefore, the
proposed action does not itself impose any costs on, or result in any savings for, any state agency, local
agency or school district. Moreover, as stated within Form Std 399, the Resources Agency has initially
determined that the proposed action does not result in any cost or savings in federal funding to the state.

CONSIDERATION OF ALTERNATIVES

In accordance with subsection 11346.5(a)(13) of the Government Code, the Resources Agency
must determine that no reasonable alternative considered by the agency or that has otherwise been
identified and brought to the attention of the agency would be more effective in carrying out the purpose for
which the action is proposed or would be as effective and less burdensome to affected private persons than
the proposed action.

INQUIRIES AND ADDITIONAL INFORMATION
INCLUDING AVAILABILITY OF CHANGED OR MODIFIED TEXT

Inquiries relating to the proposed administrative action may be directed to Sandra Ikuta, Deputy
Secretary and General Counsel, or Mary Akens, Assistant General Counsel, at (916) 653-5656.

The Resources Agency has prepared an Initial Statement of Reasons for the proposed action that
provides an explanation of the purpose and justification for the proposed action. Anyone may view and print
a copy of the statement or the text of the proposed changes by accessing the following page on the
Resources Agency’s Internet website: www.ceres.ca.gov/ceqal/index.html. Copies of the initial statement
and text of the guidelines are also available upon request from Mary Akens, Assistant General Counsel, at
(916) 653-5656. The entire rulemaking file is available for public inspection at 1416 Ninth Street, Suite
1311, Sacramento, California 95814.

The Resources Agency will post the Final Statement of Reasons and any future notices related to
the proposed action on the Agency’s Internet website www.ceres.ca.gov/ceqgal/index.html. Anyone wishing
to receive future notices related to the proposed action and/or receive a copy of the Final Statement of
Reasons once it has been prepared should submit a written request containing his or her postal mailing
address to Mary Akens, Assistant General Counsel, Resources Agency, State of California, 1416 Ninth
Street, Suite 1311, Sacramento, California 95814. These requests can also be submitted by fax at (916)
653-8123.
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If the Resources Agency makes changes in the text of any proposed changed guideline, from that
which was originally made available, the revised text will be available to the public at least fifteen (15) days
prior to the date when the Resources Agency considers the proposed guidelines for adoption, amendment,
or repeal, unless the change is “(1) nonsubstantial or solely grammatical in nature, or (2) sufficiently related
to the original text that the public was adequately placed on notice that the change could result from the
originally proposed regulatory action.” (Govt. Code, sec. 11346.8, subd. (c).) As further stated in section
11346.8, subdivision (c) of the Government Code:

“If a sufficiently related change is made, the full text of the resulting adoption, amendment, or repeal,
with the change clearly indicated, shall be made available to the public for at least 15 days before
the agency adopts, amends, or repeals the resulting regulation. Any written comments received
regarding the change must be responded to in the final statement of reasons. .. .”

(Govt. Code, sec. 11346.8, subd. (c).) The Resources Agency will comply with these requirements. This
information will also be made available on the Resources Agency website at
www.ceres.ca.gov/ceqal/index.html.

PLAIN ENGLISH DETERMINATION AND AVAILABILITY OF TEXT

The proposed final guidelines were prepared pursuant to the standard of clarity provided in
Government Code section 11349 and the plain English requirements of Government Code sections
11342.580 and 11346.2, subdivision (a)(1). The proposed changes to the guidelines are considered non-
technical and were written to be easily understood by the parties that will use them. The purpose of the
proposed changes to the Guidelines is to interpret the requirements of CEQA and to provide a
comprehensive point of reference for those who are affected by CEQA’s mandates, both in government and
the private sector. Specifically, the proposed changes will make it more clear what lead agencies and
project applicants must do to comply with CEQA.

The text of the proposed changes to the Guidelines has been drafted, and is available in plain

English. The text is available through the contact address and telephone number listed herein or on the
CEQA website at www.ceres.ca.gov/cega/index.html.
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CALIFORNIA RESOURCES AGENCY
INITIAL STATEMENT OF REASONS FOR REGULATORY ACTION

June 2006

INTRODUCTION

The California Resources Agency (“the Resources Agency”) is proposing this
action to update certain guidelines implementing the California Environmental Quality
Act, sections 21000 - 21177 of the Public Resources Code (“CEQA”), in order to reflect
certain legislative changes to CEQA.

CEQA requires public agencies to review the environmental impacts of proposed
projects, to prepare and review environmental impact reports (EIRs), negative
declarations, and mitigated negative declarations, and to consider feasible alternatives
and mitigation measures that would substantially reduce significant adverse
environmental effects. Section 21083 of the Public Resources Code requires the
adoption of guidelines to provide public agencies and members of the public with
guidance about the procedures and criteria for implementing CEQA. The guidelines
required by section 21083 of the Public Resources Code are promulgated in the
California Code of Regulations, title 14, sections 15000-15387 (the “Guidelines”). At
present, public agencies, project proponents, and third parties who wish to enforce the
requirements of CEQA, rely on the Guidelines to provide a comprehensive guide to how
a lead agency’s obligations under CEQA should be fulfilled. Subdivision (f) of section
21083 requires the Resources Agency, in consultation with the Office of Planning and
Research, to certify, adopt and amend the Guidelines at least once every two years.

In proposing this action, the Resources Agency reviewed the Guidelines and
determined that in some cases, the Guidelines had not been updated to reflect
legislative changes to CEQA that had been enacted during the period from 2001
through 2005. The purpose of the proposed action is to clarify and update the
Guidelines to be consistent with these recent legislative enactments that have modified
CEQA. The Resources Agency proposes the following changes to the Guidelines:

Add sections: 15155, 15190.5 and Article 12.5, which includes sections 15191,
15192, 15193, 15194, 15195, and 15196.

Amend sections: 15053, 15061, 15062, 15072, 15073, 15074, 15082, 15087,
15105, 15179, 15180, and 15186.

Repeal section: 15083.5.

In certain cases, the Resources Agency is proposing to include language in the
Guidelines that is similar or identical to the language of the recently enacted legislation.
The Resources Agency took this step to ensure the Guidelines would best serve their
function of providing a comprehensive guide to public agencies, project proponents, and
third parties who want to enforce the requirements of CEQA. The Guidelines provide a



carefully organized, step-by-step guide to the environmental review process. If the
Guidelines did not include all requirements imposed by CEQA, the Guidelines would be
incomplete. Users of the Guidelines could become confused if certain statutory
requirements were not contained in the Guidelines, and the Guidelines themselves
would be unclear. Accordingly, the Resources Agency determined that it was
necessary to overlap or duplicate portions of the recent legislative enactments in certain
instances in order to ensure that the meaning of the Guidelines would be easily
understood by those persons directly affected by them.

This action does not mandate the use of specific technologies or equipment.
Because this proposed action implements and reflects recent statutory changes, the
Secretary did not rely upon any technical, theoretical, or empirical study, report or
similar document in proposing this action.

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no additional
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the recent statutory requirements.

The Resources Agency has also initially determined that the proposed action will
not have a significant adverse economic impact on business. The Resources Agency
has initially determined that most of the proposed changes in this action have no or de
minimis impacts on project proponents. However, the Resources Agency is aware that
certain of the statutory changes enacted by the Legislature that are reflected in this
proposed action could have an economic impact on project proponents, including
businesses. Among other things, project proponents could incur additional costs in
assisting lead agencies to comply with SB 610 (reflected in Guidelines section 15155),
which revises the requirements imposed on cities and counties to prepare or obtain
certain analyses relating to water availability and requires the inclusion of the water
supply assessment and other information in any environmental document prepared for
the project under specified circumstances. In addition, project proponents could incur
additional costs in assisting lead agencies to comply with PRC sections 21151.4 and
21151.8 (reflected in Guidelines section 15186), which require certain public agencies
and certain school districts to make a number of determinations relating to air quality in
the vicinity of a school or proposed school site before approving certain projects.
However, the proposed changes to the Guidelines merely reflect these legislative
requirements. The proposed action clarifies and updates the Guidelines to be
consistent with recent legislative enactments that have modified CEQA, but does not



impose any new requirements. Therefore, the proposed action does not itself have a
significant, adverse economic impact on business.

The proposed action does not duplicate or conflict with any federal statutes or
regulations. CEQA is similar in some respects to the National Environmental Policy Act
(“NEPA”), 42 U.S.C. sections 4321-4343, but NEPA requires environmental review of
federal actions by federal agencies while CEQA requires environmental review of state
and local projects by state and local agencies in California. Moreover, although both
NEPA and CEQA require an analysis of environmental impacts, the substantive and
procedural requirements of the two statutes are different. Most significantly, CEQA
requires feasible mitigation of environmental impacts, while NEPA does not require
mitigation. A state or local agency must complete a CEQA review even for those
projects for which NEPA review is also applicable, although Guidelines sections 15220-
15229 allow state, local and federal agencies to coordinate a review when projects are
subject to both CEQA and NEPA. Because a state or local agency cannot avoid CEQA
review, and because CEQA and NEPA are not identical, guidelines for CEQA are
necessary and do not duplicate the Code of Federal Regulations.

Following are the Resources Agency’s proposed amendments and additions to
the Guidelines:

SECTION 15053. DESIGNATION OF LEAD AGENCY BY THE OFFICE OF
PLANNING AND RESEARCH

Specific Purposes of the Amendment

Guidelines section 15053 describes the process that agencies may use to submit
a dispute to OPR for resolution and designation of a lead agency. The proposed
amendments to subdivisions (a) and (c) of Guidelines section 15053, and the proposed
addition of subdivision (b) to Guidelines section 15053, implement and make specific
the provisions of Senate Bill (“SB”) 648 (Chapter 267, Statutes of 2005), which
amended PRC section 21165. As amended, PRC section 21165 defines the term
“dispute” and provides that OPR shall not designate a lead agency in the absence of
such a dispute. The purpose of the proposed amendments to subdivisions (a) and (c)
of Guidelines section 15053, and the proposed addition of subdivision (b) to Guidelines
section 15053, is to reflect the amendments to PRC section 21165. Additionally, the
proposed action makes non-substantive clarifying changes to the numbering.

Necessity

The proposed amendments to subdivisions (a) and (c) of Guidelines section
15053 and the proposed addition of subdivision (b) to Guidelines section 15053 are
reasonably necessary to reflect the legislative changes. The updated language of this
section of the Guidelines overlaps the legislative language to ensure the Guidelines
best serve their function of providing a comprehensive, easily understood guide for the



use of public agencies, project proponents, and other persons directly affected by
CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15061. REVIEW OF EXEMPTION.
Specific Purposes of the Amendment

Guidelines section 15061 describes when a project or activity is exempt from
CEQA. The proposed addition of subdivision (b)(5) to Guidelines section 15061
implements and makes specific the provisions of SB 1925 (Chapter 1039, Statutes of
2002). SB 1925 added PRC sections 21159.20-21159.26, which set forth statutory
exemptions from CEQA for agricultural employee housing, low-income housing
(affordable housing), and residential infill projects under specified circumstances. The
purpose of the proposed addition of subdivision (b)(5) to Guidelines section 15061 is to
reflect the additional exemptions from CEQA provided due to the enactment of PRC
sections 21159.20-21159.26.

The proposed addition of subdivision (e) to Guidelines section 15061 implements
and makes specific the provisions of SB 1393 (Chapter 1121, Statutes of 2002),
amending PRC section 21151. As amended, PRC section 21151 provides that a
decision by a non-elected decisionmaking body of a local lead agency to certify an EIR,
approve a negative declaration or mitigated negative declaration, or determine that a



project is exempt from CEQA, may be appealed to the agency’s elected decisionmaking
body. The purpose of the proposed addition of subdivision (e) to Guidelines section
15061 is to reflect the change to PRC section 21151 with respect to projects exempt
from CEQA.

Additionally, the Resources Agency proposes to update the reference citations to
this section to reflect the statutory changes.

Necessity

The proposed additions of subdivisions (b)(5) and (e) to Guidelines section
15061 are reasonably necessary to reflect the legislative changes. The updated
language of this section of the Guidelines overlaps the legislative language to ensure
the Guidelines best serve their function of providing a comprehensive, easily
understood guide for the use of public agencies, project proponents, and other persons
directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.



SECTION 15062. NOTICE OF EXEMPTION
Specific Purposes of the Amendment

Guidelines section 15062 describes the use and required content of the notice of
exemption when a public agency approves or determines to carry out a project that is
exempt from CEQA.

The purpose of the proposed amendment to subdivision (a) of Guidelines section
15062 is to clarify the applicability of Guidelines section 15062 by a cross-reference to
Guidelines section 15061.

The proposed addition of subdivision (e) to Guidelines section 15062 implements
and makes specific the provisions of Assembly Bill (“AB”) 677 (Chapter 837, Statutes of
2003), which added PRC section 21152.1. PRC section 21152.1 requires a local
agency or project proponent to file notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The purpose of the proposed
amendment to Guidelines section 15062, subdivision (e), is to reflect the requirements
set forth within PRC section 21152.1.

Additionally, the Resources Agency proposes to update the reference citations to
this section to reflect the statutory changes.

Necessity

The proposed amendment to subdivision (a) of Guidelines section 15062 is
reasonably necessary to clarify the applicability of Guidelines section 15062 by a cross-
reference to Guidelines section 15061. The proposed addition of subdivision (e) to
Guidelines section 15062 is reasonably necessary to reflect the legislative changes.
The new language in subdivision (e) overlaps the legislative language in PRC section
21152.1 to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative



because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15072. NOTICE OF INTENT TO ADOPT A NEGATIVE DECLARATION OR
MITIGATED NEGATIVE DECLARATION

Specific Purposes of the Amendment

Guidelines section 15072 describes a lead agency’s obligations to provide
notices of intent to specified recipients before the lead agency adopts a negative
declaration or a mitigated negative declaration.

The proposed addition of subdivision (f) to Guidelines section 15072 implements
and makes specific the provisions of AB 1108 (Chapter 638, Statutes of 2002), which
added PRC section 21098. PRC section 21098 provides that if the U.S. Department of
Defense or a military service provides notice to a lead agency identifying specified
areas of concern, such lead agency must submit a notice of preparation of an EIR,
notice of availability of a draft EIR, or a notice of intent to adopt a negative declaration
or mitigated negative declaration to that military agency for certain projects located
within the specified areas of concern. The purpose of the proposed addition of
subdivision (f) to Guidelines section 15072 is to reflect the requirements of PRC section
21098 with respect to notices of intent to adopt negative declarations or mitigated
negative declarations.

Additionally, the Resources Agency proposes to update the reference citations to
this section to reflect the statutory changes.

Necessity

The proposed addition of subdivision (f) to Guidelines section 15072 is
reasonably necessary to reflect the legislative changes. The updated language of this
section of the Guidelines overlaps the legislative language to ensure the Guidelines
best serve their function of providing a comprehensive, easily understood guide for the
use of public agencies, project proponents, and other persons directly affected by
CEQA.



Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15073. PUBLIC REVIEW OF A PROPOSED NEGATIVE DECLARATION
OR MITIGATED NEGATIVE DECLARATION

Specific Purposes of the Amendment

Guidelines section 15073 requires a lead agency to provide a public review
period when a negative declaration or mitigated negative declaration and initial study
are submitted to the State Clearinghouse. The proposed amendments to subdivision
(b) of Guidelines section 15073 are to implement and make specific the provisions of
SB 648 (Chapter 267, Statutes of 2005), which amended PRC section 21091. As
amended, PRC section 21091 specifies the time for commencing the public review
period and the state agency review period for draft EIRs, proposed negative
declarations, and proposed mitigated negative declarations, specifies how the state
agency review period must be calculated, and specifies the time frame for the State
Clearinghouse’s distribution of CEQA documents. The purpose of the proposed
amendments to Guidelines section 15073 is to reflect the changes to PRC section
21091.



Necessity

The proposed amendments to subdivision (b) of Guidelines section 15073 are
reasonably necessary to reflect the legislative changes. The updated language of this
section of the Guidelines overlaps the legislative language to ensure the Guidelines
best serve their function of providing a comprehensive, easily understood guide for the
use of public agencies, project proponents, and other persons directly affected by
CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15074. CONSIDERATION AND ADOPTION OF A NEGATIVE
DECLARATION OR MITIGATED NEGATIVE DECLARATION

Specific Purposes of the Amendment

Guidelines section 15074 describes the process by which a negative declaration
or mitigated negative declaration should be considered and, if applicable, adopted by a
decisionmaking body. The proposed addition of subdivision (f) to Guidelines section
15074 implements and makes specific the provisions of SB 1393 (Chapter 1121,
Statutes of 2002), amending PRC section 21151. As amended, PRC section 21151
provides that a decision by a non-elected decisionmaking body of a local lead agency to
certify an EIR, approve a negative declaration or mitigated negative declaration, or



determine that a project is exempt from CEQA, may be appealed to the agency’s
elected decisionmaking body.

The purpose of the proposed addition of subdivision (f) to Guidelines section
15074 is to reflect the change in PRC section 21151 with respect to negative
declarations and mitigated negative declarations.

Additionally, the Resources Agency proposes to update the reference citations to
this section to reflect the statutory changes.

Necessity

The proposed addition of subdivision (f) to Guidelines section 15074 is
reasonably necessary to reflect the legislative changes. The new language of this
section of the Guidelines overlaps the legislative language to ensure the Guidelines
best serve their function of providing a comprehensive, easily understood guide for the
use of public agencies, project proponents, and other persons directly affected by
CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.

Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.
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SECTION 15082. NOTICE OF PREPARATION AND DETERMINATION OF SCOPE
OF EIR

Specific Purposes of the Amendment

Guidelines section 15082 describes the consultation process (commonly referred
to as “scoping”), including the use of a notice of preparation of a draft EIR, among a
lead agency and responsible and trustee agencies where the lead agency is preparing
an EIR that will be used by these agencies in reviewing and approving a project.

The proposed amendment to subdivision (a) of Guidelines section 15082
implements and makes specific the provisions of AB 1108 (Chapter 638, Statutes of
2002), adding PRC section 21098. PRC section 21098 provides that if the U.S.
Department of Defense or a military service provides notice to a lead agency identifying
specified areas of concern, such lead agency must submit a notice of preparation of an
EIR, notice of availability of a draft EIR, or a notice of intent to adopt a negative
declaration or mitigated negative declaration to that military agency for certain projects
located within the specified areas of concern. The purpose of the proposed amendment
to subdivision (a) of Guidelines section 15082, is to reflect the requirements of PRC
section 21098 with respect to notices of preparation of an EIR.

The proposed amendment to subdivision (c)(1) of Guidelines section 15082
implements and makes specific the provisions of AB 1108 (Chapter 638, Statutes of
2002), amending PRC section 21083.9. As amended, PRC section 21083.9 states that
any scoping meeting conducted in the city or county in which a project is located
pursuant to NEPA will satisfy the state scoping meeting requirement for projects of
statewide, regional or areawide significance provided certain additional requirements
are met. The purpose of the proposed amendment to subdivision (c)(1) of Guidelines
section 15082 is to reflect the changes to PRC section 21083.9. Non-substantive
changes to the format and layout of subdivisions (c)(1)-(c)(3) of Guidelines section
21083.9 and non-substantive clarifying changes to the numbering were also made.

Additionally, the Resources Agency proposes to update the reference citations to
this section to reflect the statutory changes.

Necessity

The proposed amendments to subdivisions (a) and (c)(1) of Guidelines section
15082 are reasonably necessary to reflect the legislative changes. The updated
language of this section of the Guidelines overlaps the legislative language to ensure
the Guidelines best serve their function of providing a comprehensive, easily
understood guide for the use of public agencies, project proponents, and other persons
directly affected by CEQA.
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Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15083.5. CITY OR COUNTY CONSULTATION WITH WATER AGENCIES
[Repeal]

Specific Purposes of the Amendment

The existing Guidelines section 15083.5 generally addresses analyses and
determinations regarding water supply availability that must be undertaken by lead
agencies for specified projects. The existing Guidelines section 15083.5 was based on
SB 901 (Chapter 881, Statutes of 1995), which enacted, among other things, PRC
section 21151.9 and Government Code sections 10910-10915. SB 901 was amended
by SB 610 (Chapter 643, Statutes of 2001). Among other things, SB 610 amended
PRC section 21151.9 of the Public Resources Code and sections 10910, 10912, 10915
of the Water Code, and repealed section 10913 of the Water Code. Because SB 610
made extensive revisions to the statutes which were enacted by SB 901 and reflected in
existing Guidelines section 15083.5, the Resources Agency determined that deleting
the existing Guidelines section 15083.5 in its entirety and replacing it with proposed new
Guidelines section 15155 would provide greater clarity and be more helpful to the public
than making extensive revisions to existing Guidelines section 15083.5. In addition,
because SB 610 made the requirement to include a water supply analysis applicable to
all CEQA documents (not just to EIRs), the Resources Agency concluded that it would
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be more helpful to the public if this section were relocated from Article 7 (EIR Process)
to Article 10 (Considerations in Preparing EIRs and Negative Declarations). The
purpose of this action is to delete Guidelines section 15083.5 and to replace it with
proposed new Guidelines section 15155 to reflect the changes enacted in SB 610.
Proposed new Guidelines section 15155 will be discussed below.

Necessity

The proposed repeal of Guidelines section 15083.5 (and its replacement by the
proposed addition of Guidelines section 15155) is reasonably necessary to reflect the
legislative change described above.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

Because the proposed action does not add any substantive requirements, it will
not result in an adverse impact on businesses in California.
SECTION 15087. PUBLIC REVIEW AND DRAFT EIR
Specific Purposes of the Amendment

Guidelines section 15087 sets forth procedures for public notice and public
review of draft EIRs.

The proposed amendment to subdivision (a) of Guidelines section 15087
implements and makes specific the provisions of AB 1108 (Chapter 638, Statutes of
2002), which added PRC section 21098. PRC section 21098 provides that if the U.S.
Department of Defense or a military service provides notice to a lead agency identifying
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specified areas of concern, such lead agency must submit a notice of preparation of an
EIR, notice of availability of a draft EIR, or a notice of intent to adopt a negative
declaration or mitigated negative declaration to that military agency for certain projects
located within the specified areas of concern. The purpose of the proposed amendment
to Guidelines section 15087 is to reflect the requirements of PRC section 21098 with
respect to notices of availability of a draft EIR.

The proposed amendment to subdivision (e) of Guidelines section 15087
implements and makes specific the provisions of SB 648 (Chapter 267, Statutes of
2005), which amended PRC section 21091. As amended, PRC section 21091 specifies
the time for commencing the public review period and the state agency review period for
draft EIRs, proposed negative declarations, and proposed mitigated negative
declarations, specifies how the state agency review period must be calculated, and
specifies the time frame for the State Clearinghouse’s distribution of CEQA documents.
The purpose of the proposed amendment to subdivision (e) of Guidelines section 15087
is to reflect the changes to PRC section 21091.

Additionally, the Resources Agency proposes to update the reference citations to
this section to reflect the statutory changes.

Necessity

The proposed amendments to subdivisions (a) and (e) of Guidelines section
15087 are reasonably necessary to reflect the legislative changes. The updated
language of this section of the Guidelines overlaps the legislative language to ensure
the Guidelines best serve their function of providing a comprehensive, easily
understood guide for the use of public agencies, project proponents, and other persons
directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15105. PUBLIC REVIEW PERIOD FOR A DRAFT EIR OR A PROPOSED
NEGATIVE DECLARATION OR MITIGATED NEGATIVE DECLARATION

Specific Purposes of the Amendment

Guidelines section 15105 describes the time periods required for the public
review of a draft EIR, proposed negative declaration, or mitigated negative declaration.
The proposed amendment to subdivision (c) of Guidelines section 15105, and the
proposed addition of subdivision (e) to Guidelines section 15105, implement and make
specific the provisions of SB 648 (Chapter 267, Statutes of 2005), which amended PRC
section 21091. As amended, PRC section 21091 specifies the time for commencing the
public review period and the state agency review period for draft EIRs, proposed
negative declarations, and proposed mitigated negative declarations, specifies how the
state agency review period must be calculated, and specifies the time frame for the
State Clearinghouse’s distribution of CEQA documents. The purpose of the proposed
amendment to subdivision (c) of Guidelines section 15105, and the proposed addition of
subdivision (e) to Guidelines section 15105, is to reflect the changes to PRC section
21091.

Necessity

The proposed amendment to subdivision (c) of Guidelines section 15105, and
the proposed addition of subdivision (e) to Guidelines section 15105 are reasonably
necessary to reflect the legislative changes. The updated language of this section of
the Guidelines overlaps the legislative language to ensure the Guidelines best serve
their function of providing a comprehensive, easily understood guide for the use of
public agencies, project proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
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enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

15155. CITY OR COUNTY CONSULTATION WITH WATER AGENCIES
[New Section]

Specific Purposes of the Amendment

The proposed addition of Guidelines section 15155 implements and makes
specific the provisions of SB 610 (Chapter 643, Statutes of 2001). Guidelines section
15155 would replace existing Guidelines section 15083.5, which is proposed to be
repealed. The existing Guidelines section 15083.5 generally addresses analyses
regarding water supply availability that must be undertaken by lead agencies for
specified projects. The existing Guidelines section 15083.5 was based on SB 901
(Chapter 881, Statutes of 1995), which enacted, among other things, PRC section
21151.9 and Government Code sections 10910-10915. SB 901 was amended by SB
610 (Chapter 643, Statutes of 2001). Among other things, SB 610 amended PRC
section 21151.9 of the Public Resources Code and sections 10910, 10912, 10915 of the
Water Code, and repealed section 10913 of the Water Code. Because SB 610 made
extensive revisions to the statutes which were enacted by SB 901 and reflected in
existing Guidelines section 15083.5, the Resources Agency determined that deleting
the existing Guidelines section 15083.5 in its entirety and replacing it with proposed new
Guidelines section 15155 would provide greater clarity and be more helpful to the public
than making extensive revisions to existing Guidelines section 15083.5. In addition,
because SB 610 made the requirement to include a water supply analysis applicable to
all CEQA documents (not just to EIRs), the Resources Agency concluded that it would
be more helpful to the public if this section were relocated from Article 7 (EIR Process)
to Article 10 (Considerations in Preparing EIRs and Negative Declarations).

The purpose of the proposed addition of Guidelines section 15155 is to reflect
the changes to PRC sections 21151.9 as well as the changes to Water Code sections
10910, 10911, 10912, and 10914, and the repeal of Water Code section 10913, as they
apply to a lead agency’s obligations under CEQA.
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Necessity

The proposed addition of Guidelines section 15155 (replacing 15083.5) is
reasonably necessary to reflect the legislative changes. The language of this section of
the Guidelines overlaps the legislative language to ensure the Guidelines best serve
their function of providing a comprehensive, easily understood guide for the use of
public agencies, project proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15179. LIMITATIONS ON THE USE OF THE MASTER EIR
Specific Purposes of the Amendment

Guidelines section 15179 specifies limitations on the use of a Master EIR. The
proposed amendment to subdivisions (a) and (b) of Guidelines section 15179
implement and make specific the provisions of AB 2922 (Chapter 684, Statutes of
2004), which amended PRC section 21157.6. As amended, PRC section 21157.6
revises one of the limitations on the use of a Master EIR and allows a Master EIR that
was certified more than 5 years prior to the filing of an application for the subsequent
project to be used if the lead agency takes specified steps. The purpose of the
proposed amendments to subdivisions (a) and (b) of Guidelines section 15179 is to
reflect the changes to PRC section 21157.6. In addition, the purpose of this action is to
remove the discussion section that follows this Guideline because the proposed action
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makes this discussion section outdated. These discussion sections are potentially
sources of confusion, because it is not clear whether discussion sections are part of the
Guidelines or have any legal effect. Additionally, the proposed amendments make non-
substantive clarifying changes to the numbering.

Necessity

The proposed amendments to subdivisions (a) and (b) of Guidelines section
15179 are reasonably necessary to reflect the legislative changes. The updated
language of this section of the Guidelines overlaps the legislative language to ensure
the Guidelines best serve their function of providing a comprehensive, easily
understood guide for the use of public agencies, project proponents, and other persons
directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15180. REDEVELOPMENT PROJECTS
Specific Purposes of the Amendment

Guidelines section 15180 describes special environmental review considerations

for redevelopment projects. The proposed addition of subdivisions (a) and (c) of

Guidelines section 15180, and the proposed amendment to subdivision (b) of
Guidelines section 15180, implements and makes specific the provisions of SB 649
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(Chapter 625, Statutes of 2002), amending PRC section 21090. As amended, PRC
section 21090 provides that an EIR for a redevelopment project may be a master,
program or project EIR, and the EIR must state the type of EIR that is being prepared
for the redevelopment project. The purpose of the proposed addition of subdivisions (a)
and (c) of Guidelines section 15180, and the proposed amendment to subdivision (b) of
Guidelines section 15180, is to reflect the changes to PRC section 21090.

In addition, the purpose of this action is to remove the discussion section that
follows this Guideline because the proposed action makes this discussion section
outdated. These discussion sections are potentially sources of confusion, because it is
not clear whether discussion sections are part of the Guidelines or have any legal effect.
Additionally, the Resources Agency proposes to update the reference citations to this
section to reflect the statutory changes.

Necessity

The proposed addition of subdivisions (a) and (c) of Guidelines section 15180,
and the proposed amendment to subdivision (b) of Guidelines section 15180, is
reasonably necessary to reflect the legislative changes. The updated language of this
section of the Guidelines overlaps the legislative language to ensure the Guidelines
best serve their function of providing a comprehensive, easily understood guide for the
use of public agencies, project proponents, and other persons directly affected by
CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.

Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.
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SECTION 15186. SCHOOL FACILITIES
Specific Purposes of the Amendment

Guidelines section 15186 provides special CEQA requirements that apply to
school projects and projects located near schools. The proposed amendments to
subdivisions (b), (c), and (e) of Guidelines section 15186 implement and make specific
the provisions of SB 945 (Chapter 689, Statutes of 2004) and SB 352 (Chapter 668,
Statutes of 2003). SB 945 amended PRC section 21151.4 to change the term “acutely
hazardous materials” to “extremely hazardous substances.” SB 352 amended PRC
section 21151.8 to require an EIR or negative declaration to disclose specified
information relative to the location of a proposed school site and precludes a lead
agency from approving certain school projects in specified locations unless certain
findings are made. The purpose of the proposed amendments to subdivisions (b), (c),
and (e) of Guidelines section 15186 is to reflect the changes made to PRC sections
21151.4 and 21151.8.

In addition, the purpose of this action is to remove the discussion section that
follows this Guideline because the proposed amendments make this discussion section
outdated. These discussion sections are potentially sources of confusion, because it is
not clear whether discussion sections are part of the Guidelines or have any legal effect.
Additionally, the proposed amendments make non-substantive clarifying changes to the
numbering.

Necessity

The proposed amendments to subdivisions (b), (c), and (e) of Guidelines section
15186 are reasonably necessary to reflect the legislative changes. The updated
language of this section of the Guidelines overlaps the legislative language to ensure
the Guidelines best serve their function of providing a comprehensive, easily
understood guide for the use of public agencies, project proponents, and other persons
directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
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because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

15190.5. DEPARTMENT OF DEFENSE NOTIFICATION REQUIREMENT
[New Section]

Proposed addition of Guidelines section 15190.5 implements and makes specific
the provisions of AB 1108 (Chapter 638, Statutes of 2002), which added PRC section
21098. PRC section 21098 provides that if the U.S. Department of Defense or a military
service provides notice to a lead agency identifying specified areas of concern, such
lead agency must submit a notice of preparation of an EIR, a notice of availability of a
draft EIR, or a notice of intent to adopt a negative declaration or mitigated negative
declaration to that military agency for certain projects located within the specified areas
of concern. The purpose of the proposed addition of Guidelines section 15190.5 is to
reflect the language set forth in new PRC section 21098.

Necessity

The proposed addition of Guidelines section 15190.5 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
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alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTIONS 15191-15196. ARTICLE 12.5 EXEMPTIONS FOR AGRICULTURAL
HOUSING, AFFORDABLE HOUSING, AND RESIDENTIAL INFILL PROJECTS
[New Article and New Sections]

Specific Purposes of the Amendments

The proposed new Article 12.5 implements and makes specific the provisions of
SB 1925 (Chapter 1039, Statutes of 2002) and AB 677 (Chapter 837, Statutes of 2003).
SB 1925 added PRC sections 21159.20-21159.26, which set forth statutory exemptions
from CEQA for agricultural employee housing, low-income housing (affordable housing),
and residential infill projects under specified circumstances. AB 677 amended PRC
section 21152.1 to require that an agency notify OPR when it determines that a project
is exempt from CEQA under one of the preceding exemptions. The purpose of the
proposed addition of Article 12.5 is to organize and set forth new Guidelines sections
15191-15196 which implement and make specific PRC sections 21159.20-21159.26.
The specific purpose of each Guidelines section is explained below.

Necessity

The proposed addition of Article 12.5 is reasonably necessary to organize and
set forth new Guidelines sections 15191-15196.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered the no action alternative, but did not identify
any alternative that would lessen any adverse impact on small business. The
Resources Agency rejected the no action alternative because it would not achieve the
objectives of the proposed revisions. No alternative considered by the Resources
Agency would be more effective in carrying out the purpose for which the action is
proposed or would be as effective as and less burdensome to affected small businesses
than the proposed action. Furthermore, there are no alternatives available that would
lessen any impacts, as any impacts are due to imposition of the new statutory
requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15191. DEFINITIONS
[New Section]

The proposed addition of Guidelines section 15191 implements and makes
specific the provisions of SB 1925 (Chapter 1039, Statutes of 2002). The purpose of
the proposed addition of Guidelines section 15191 is to set forth the definitions provided
in various subdivisions of section 21159.20-21159.26. In addition, the purpose of
Guidelines section 15191 is to enhance the clarity and ease of use of PRC sections
21159.20 - 21159.23 by clarifying and making more certain the key definitions used in
sections 21159.21-21159.24.

Guidelines section 15191, subdivision (a), reflects PRC section 21159.22, which
provides that “agricultural employee” has the same meaning as defined by subdivision
(b) of section 1140.4 of the Labor Code. Section 15191, subdivision (a), includes the
relevant components of this section of the Labor Code.

Guidelines section 15191, subdivision (b), reflects PRC section 21159.20,
subdivision (a), which provides the statutory definition of the term “census-defined
place.”

Guidelines section 15191, subdivision (c), reflects PRC section 21159.20,
subdivision (b), which provides the statutory definition of the term “community-level
environmental review.”

Guidelines section 15191, subdivision (d), reflects PRC section 21159.21,
subdivision (i)(2) and (3), which provide the statutory definition of the term “developed
open space.”

Guidelines section 15191, subdivision (e), reflects PRC section 21061.3, which
provide the statutory definition of the term “infill site.”

Guidelines section 15191, subdivision (f), reflects PRC section 21159.20,
subdivision (d), which defines the term “low-and moderate-income households” by
reference to sections 50093 of the Health and Safety Code. Guidelines section 15191,
subdivision (f), includes the relevant components of this section of the Health and
Safety Code.
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Guidelines section 15191, subdivision (g), reflects PRC section 21159.20,
subdivision (c), which defines the term “low income households” by reference to
sections 50093 and 50105 of the Health and Safety Code. Guidelines section 15191,
subdivision (g), includes the relevant components of these sections of the Health and
Safety Code.

Guidelines section 15191, subdivision (h), reflects PRC section 21159.23,
subdivision (a)(1), which defines the term “lower income households” by reference to
section 50079.5 of the Health and Safety Code. Guidelines section 15191, subdivision
(h), includes the relevant components of this section of the Health and Safety Code.

Guidelines section 15191, subdivision (i), reflects PRC section 21064.3, which
defines the term “major transit stop.”

Guidelines section 15191, subdivision (j), reflects PRC section 21065.3, which
defines the term “project-specific effect.”

Guidelines section 15191, subdivision (k), reflects PRC section 21072 which
defines the term “qualified urban use.”

Guidelines section 15191, subdivision (1), reflects PRC sections 21159.23 and
21159.24, which provide the statutory definition of the “residential.”

Guidelines section 15191, subdivision (m), reflects PRC section 21071, which
provides the statutory definition of the term “urbanized area.”

Necessity

The proposed addition of Guidelines section 15191 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
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because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.

Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15192. THRESHOLD REQUIREMENTS FOR EXEMPTIONS FOR
AGRICULTURAL HOUSING, AFFORDABLE HOUSING, AND RESIDENTIAL INFILL
PROJECTS

[New Section]

The proposed addition of Guidelines section 15192 implements and makes
specific the provisions of SB 1925 (Chapter 1039, Statutes of 2002), described above.
The purpose of proposed Guidelines section 15192 is to reflect the language set forth in
new PRC sections 21159.21 regarding the threshold requirements of availability of the
exemptions identified in this Article.

Necessity

The proposed addition of Guidelines section 15192 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15193. AGRICULTURAL HOUSING EXEMPTION
[New Section]

The proposed addition of Guidelines section 15193 implements and makes
specific the provisions of SB 1925 (Chapter 1039, Statutes of 2002), described above,
with respect to the agricultural housing exemption set forth in new PRC section
21159.22. The purpose of proposed Guidelines section 15193 is to reflect the language
set forth in new PRC section 21159.22.

Necessity

The proposed addition of Guidelines section 15193 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15194. AFFORDABLE HOUSING EXEMPTION
[New Section]

The proposed addition of Guidelines section 15194 implements and makes
specific the provisions of SB 1925 (Chapter 1039, Statutes of 2002), described above,
with respect to the affordable housing exemption set forth in new PRC section
21159.23. The purpose of proposed addition of Guidelines section 15194 is to reflect
the language set forth in new PRC section 21159.23.

Necessity

The proposed addition of Guidelines section 15194 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15195. RESIDENTIAL INFILL EXEMPTION
[New Section]

The proposed addition of Guidelines section 15195 implements and makes
specific the provisions of SB 1925 (Chapter 1039, Statutes of 2002), described above,
with respect to the residential infill exemption set forth in new PRC section 21159.23.
The purpose of proposed Guidelines section 15195 is to reflect the language set forth in
new PRC section 21159.24.

Necessity

The proposed addition of Guidelines section 15195 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.
Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.

SECTION 15196. NOTICE OF EXEMPTION FOR AGRICULTURAL HOUSING,
AFFORDABLE HOUSING, AND RESIDENTIAL INFILL PROJECTS
[New Section]

The proposed addition of Guidelines section 15196 implements and makes
specific the provisions of AB 677 (Chapter 837, Statutes of 2003), which added PRC
section 21152.1. PRC section 21152.1 requires a local agency or project proponent to
file a notice with OPR that a project is exempt from CEQA under PRC sections
21159.22, 21159.23, or 21159.24. The purpose of proposed Guidelines section 15196
is to reflect the language set forth in new PRC sections 21152.1.

Necessity

The proposed addition of Guidelines section 15196 is reasonably necessary to
reflect the legislative changes. The language of this section of the Guidelines overlaps
the legislative language to ensure the Guidelines best serve their function of providing a
comprehensive, easily understood guide for the use of public agencies, project
proponents, and other persons directly affected by CEQA.

Reasonable Alternatives to the Regulation, Including Alternatives that Would
Lessen Any Adverse Impact on Small Business, and the Resources Agency’s
Reasons for Rejecting Those Alternatives

The Resources Agency considered reasonable alternatives to the proposed
action and determined that no reasonable alternative would be more effective in
carrying out the purpose for which the action is proposed or would be as effective as,
and less burdensome to affected private persons than, the proposed action. This
conclusion is based on the Resources Agency’s determination that the proposed action
is necessary to update the Guidelines to be consistent with recent legislative
enactments that have modified CEQA, and the proposed action adds no new
substantive requirements. The Resources Agency rejected the no action alternative
because it would not achieve the objectives of the proposed revisions. There are no
alternatives available that would lessen any adverse impacts on small businesses, as
any impacts are due to imposition of the new statutory requirements.
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Evidence Supporting an Initial Determination That the Action Will Not Have a
Significant Adverse Economic Impact on Business

The proposed action implements and clarifies existing statutory requirements.

Because the proposed action does not add any substantive requirements, it will not
result in an adverse impact on businesses in California.
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TITLE 14. NATURAL RESOURCES
DIVISION 6. RESOURCES AGENCY

CHAPTER 3. GUIDELINES FOR IMPLEMENTATION OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT '

ARTICLE 4. LEAD AGENCY

§ 15053. Designation of Lead Agency by the Office of Planning and
Research.

(a) If there is a dispﬁte over which of several agencies should be the Lead Agency
for a project, the disputing agencies should consult with each other in an effort to
resolve the dispute prior to submitting it to the Office of Planning and Research, If

* an agreement cannot be reached, any of the disputing public ageney-agencies, or the

applicant if a private project is involved, may submit the dispute to the Ofﬁce of
Planning and Research for resolution. -

(b) For purposes of this section, a “dispute” means a contested, active difference of
opinion between two or more public agencies as to which of those agencies shall
prepare any necessary environmental document. A dispute exists where each of
those agencies claims that it either has or does not have the obligation to prepare
that environmental document.

(be) The Office of Planning and Research shall designate a Lead Agency within 21
days after receiving a completed request to resolve a dispute. The Office of
Planning and Research shall not designate a lead agency in the absence of a dispute.

(ed) Regulations adopted by the Office of Planning and Research for resolving Lead
Agency disputes may be found in Title 14, California Code of Regulations, Sections
16000 et seq. :

(de) Designation of a Lead Agency by the Office of Planning and Research shall be
based on consideration of the criteria in Section 15051 as well as the capacity of the
agency to adequately fulfill the requirements of CEQA.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21165, Public Resources Code; California Code of Regulatlons Title 14, Sections
16000-16041.




~ARTICLE 5. PRELIMINARY REVIEW OF PROJECTS
AND CONDUCT OF INITIAL STUDY

§ 15061. Review for Exemption.
[(a): no changes]
(b) A project is exempt from CEQA'if:

(1) The project is exempt by statute (see, e.g. Article 18, commencmg with -
Section 15260).

(2) The project is exempt pursuant to a categorical exembtion (see Article
19, commencing with Section 15300) and the application of that categorical
exemption is not barred by one of the exceptlons set forth in Section
15300.2.

(3) The activity is covered by the general rule that CEQA applies only to
projects which have the potential for causing a significant effect on the
environment. Where it can be seen with certainty that there is no possibility
that the activity in question may have a significant effect on the
environment, the activity is not subject to CEQA.

- (4) The project will be rejected or disapproved by a pubhc agency. (See
Section 15270(b)).

(5) The project is exempt pursuant to the provisions of Article 12.5 of this
Chapter.

[(c) — (d): no changes]

(e) When a non-elected official or decisionmaking body of a local lead agency decides that
a project is exempt from CEQA., and the public agency approves or determines to carry out
the project, the decision that the project is exempt may be appealed to the local lead
agency’s elected decisionmaking body, if one exists. A local lead agency may establish
procedures governing such appeals.

‘Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections.
21080(b), 21080.9, 21080.10, 21084, 21108(b), 21151, and-21152(b), and
21159.21, Public Resources Code; No Oil, Inc. v. City of Los Angeles (1974) 13

- Cal. 3d 68.




§ 15062. Notice of Exemption.

(a) When a public agency decides that a project is exempt from CEQA pursuant to
Section 15061, and the public agency approves or determines to carry out the
project, the agency may file a Notice of Exemption. The notice shall be filed, if at
all, after approval of the project. Such a notice shall include: ‘

[(1 )‘- (4): no changes)

[(B) — (d). no changes]

(e) When a local agency determines that a project is not subject to CEQA under .
sections 15193, 15194, or 15195, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file a notice with
OPR identifying the section under which the exemption is claimed.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21108, and 21152, and 21152.1, Public Resources Code.

ARTICLE 6. NEGATIVE DECLARATION PROCESS

§ 15072. Notice of Intent to Adopt a Negative Declaration or Mitigated

Negative Declaration.
[(@) — (e): no changes]

() If the United States Department of Defense or any branch of the United States
Armed Forces has given a lead agency written notification of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace
and provided the lead agency with written notification of the military contact office
and address for the military service pursuant to subdivision (b) of Section 15190.5,
then the lead agency shall include the specified military contact office in the list of
organizations and individuals receiving a notice of intent to adopt a negative
declaration or a mitigated negative declaration pursuant to this section for projects
that meet the criteria set forth in subdivision (c) of Section 15190.5. The lead
agency shall send the specified military contact office such notice of intent
sufficiently prior to adoption by the lead agency of the negative declaration or
mitigated negative declaration to allow the military service the review period
provided under Section 15105.

(£2) A notice of intent to adopt a negative declaration or mitigated negative

~declaration shall specify the following:




[(1) - (6): no changes]

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091, 21092, 21092.2, 21092.4, 21092.3, 21092.6, 21098 and 21151.8, Public

Resources Code.

- § 15073. Public Review of a Proposed Negative Declaration or Mitigated
Negative Declaration.

[(a): no changes]

(b) When a proposed negative declaration or mitigated negative declaration and
initial study have been submitted to the State Clearinghouse for review by state:
agencies, the public review period shall be at least as long as the review period -
established by the State Clearinghouse. The public review period and the state
gency rev1ew perlod may, but are not requlred to, bqgln and end at the same time.

the—State—G}eaHﬂghease—Dav one of the state review perlod shall be the date that

the State Clearinghouse distributes the document to state agencies.

[(é) — (e): no changes]

Note: Authority cited: Section 21083, Pﬁblic Resources Code. References: Sections
21000(e), 21003(b), 21080(c), 21081.6, 21091, and 21092.5, Public Resources '
Code; Plaggmier v. City of San Jose (1980) 101 Cal.App.3d 842.

§ 15074. Consideration and Adoption of a Negative Declaration or Mitigated
Negative Declaration. '

[(@) — (e): no changes)

(f) When a non-elected official or decisionmaking body of a local lead agency
adopts a negative declaration or mitigated negative declaration, that adoption may
be appealed to the agency's elected decisionmaking body, if one exists. For
example, adoption of a negative declaration for a project by a city’s planning
commission may be appealed to the city council. A local lead agency may establish
procedures governing such appeals.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections -
21080(c), 21081.6,21082.1, and 21096, and 21151, Public Resources Code;
Friends of B Street v. City of Hayward (1980) 106 Cal.App.3d 988.




ARTICLE 7. EIR PROCESS
§ 15082. Notice of Preparation and Determination of Scope of EIR.

(a) Notice of Preparation. Immediately after deciding that an environmental impact
report is required for a project, the lead agency shall send to the Office of Planning
and Research and each responsible and trustee agency a notice of preparation
stating that an environmental impact report will be prepared. This notice shall also
be sent to every federal agency involved in approving or funding the project._If the
United States Department of Defense or any branch of the United States Armed -
Forces has given the lead agency written notification of the specific boundaries of a
low-level flight path, military impact zone, or special use airspace and provided the
lead agency with written notification of the military-contact office and address for -
the military service pursuant to subdivision (b) of Section 15190.5, then the lead
agency shall include the specified military contact office in the list of organizations
and individuals receiving a notice of preparation of an EIR pursuant to this section
for projects that meet the criteria set forth in subdivision (¢) of Section 15190.5.

[(1)-(4): no changes]

[(B): no changes]

(c¢) Meetings. In order to expedite the consultation, the lead agency, a responsible
agency, a trustee agency, the Office of Planning and Research, or a project
applicant may request one or more meetings between representatives of the
agencies involved to assist the lead agency in determining the scope and content of
the environmental information that the responsible or trustee agency may require.
Such meetings shall be convened by the lead agency as soon as possible, but no
later than 30 days after the meetings were requested. On request, the Office of

-Planning and Research will assist in convening meetings that involve state agencies.

(1) For projects of statewide, regional or areawide significance pursuant to
Section 15206, the lead agency shall conduct at least one scoping meeting.
~ A scoping meeting held pursuant to the National Environmental Policy Act,
42 USC 4321 et seq. NEPA) in the city or county within which the project
is located satisfies this requirement if the lead agency meets the notice

requirements of subsection (c)(2) below.

(2) The lead agency shall provide notice of the scoping meeting to all of the
following:

[(4) — (D). no changes]
(23) A lead agency shall call at least one scoping meeting for a proposed

project that may affect highways or other facilities under the jurisdiction of
the Department of Transportation if the meeting is requested by the '




department. The lead agency shall call the scoping meeting as soon as
possible but not later than 30 days after receiving the request from the
Department of Transportation.

[(d) — (e) no changes]

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21083.9, and 21080.4, and 21098, Public Resources Code.







§ 15087.  Public Review of Draft EIR.

(a) The lead agency shall provide public notice of the availability of a draft EIR at
the same time it sends a notice of completion to the Office of Planning and
Research. Ifthe United States Department of Defense or any branch of the United
States Armed Forces has given the lead agency written notification of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace
and provided the lead agency with written notification of the contact office and
address for the military service pursuant to subdivision (b) of Section 15190.5, then
the lead agency shall include the specified military contact office in the list of
organizations and individuals receiving a notice of availability of a draft EIR
pursuant to this section for projects that meet the criteria set forth in subdivision (¢)
of Section 15190.5. Theis public notice shall be given as provided under Section
15105 (a sample form is provided in Appendix L). Notice shall be mailed to the
last known name and address of all organizations and individuals who have
previously requested such notice in writing, and shall also be given by at least one
of the following procedures: ‘ .

[(1) - (3): no changes]

[(B) - (d).‘ no changes]

(e) In order to provide sufficient time for public review, the review period for a
draft EIR shall be as provided in Section 15105. The review period shall be
combined with the consultation required under Section 15086. When a draft EIR
has been submitted to the State Clearinghouse, the public review period shall be at
least as long as the review period established by the State Clearinghouse. The
public review period and the state agency review period may, but are not required
to, begin and end at the same time. Day one of the state review period shall be the
date that the State Clearinghouse distributes the document to state agencies. the

o Q a%a) ne QY11 o od-a Iy had hy;

¥é7; —l(z): no changes] |




. Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
-21091, 21092, 21092.2,21092.3, 21092.6,21098, 21104, 21152, 21153 and 21161,
Public Resources Code.

ARTICLE §. TIME LIMITS

§ 15105. Public Review Period for a Draft EIR or a Proposed Negative
Declaration or Mitigated Negative Declaration. .

[(a) — (b): no changes)

(c) If a draft EIR or proposed negative declaration or mitigated negative declaration
has been submitted to the State Clearinghouse for review by state agencies, the
public review period shall be at least as long as the review period established by the
State Clearinghouse. The public review period and the state agency review period
may, but are not required to, begin and end at the same time. Day one of the state
review period shall be the date that the State Clearinghouse distributes the

document to state agencies.—the-publiereview-period-shall-be-atleast aslongasthe
review-period-established-by-the-State-Clearingheuse:

[(d): no changes]

(e) The State Clearinghouse shall distribute a draft EIR or proposed negative
declaration or mitigated negative declaration within three working days after the
date of receipt if the submittal is determined by the State Clearinghouse to be

complete.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091 and 21092, Public Resources Code; People v. County of Kern (1974) 39
Cal.App.3d 830.

ARTICLE 10. CONSIDERATIONS IN PREPARING EIRS AND
NEGATIVE DECLARATIONS

§ 15155. City or County Consultation with Water Agencies.

(a) The following definitions are applicable to this section.

(1) A “water-demand project” means:

(A) A residential development of more than 500 dwelling units.




(B) A shopping center or business establishment employing more
than 1,000 persons or having more than 500,000 square feet of floor

space, , .
(C) A commercial office building employing more than 1,000

persons or having more than 250,000 square feet of floor space.

(D) A hotel or motel, or both, having more than 500 rooms.

!

(E) An industrial, manufacturing, or processing plant, or industrial
park planned to house more than 1,000 persons, occupying more

. than 40 acres of land, or having more than 650,000 square feet of
floor area.

(F) A mixed-use project that includes one or more of the projects
specified in subdivisions (a)(1)}(A), (2)(1)(B), (a)(1)(C), (a)()(D),
(2)(1)(E), and (a)(1)(G) of this section.

(G) A project that would demand an amount of water equivalent to.
or greater than, the amount of water required by a 500 dwelling unit

project.

(H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1. A proposed residential, business, commercial, hotel or
motel, or industrial development that would account for an
increase of 10 percent or more in the number of a public
water system's existing service connections; or

2. A mixed-use project that would demand an amount of
water equivalent to, or greater than, the amount of water
required by residential development that would represent an
increase of 10 percent or more in the number of the public-
water system's existing service connections.

(2) "Public water system" means a system for the provision of piped water
to the public for human consumption that has 3000 or more service
connections. A public water system includes all of the following:

(A) Any collection, treatment. storage, and distribution facility under
- control of the operator of the system which is used primarily in
connection with the system.
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(B) Any collection or pretreatment storage facility not under the
control of the operator that is used primarily in connection with the

system.

(C) Any person who treats water on behalf of one or more public
water systems for the purpose of rendering it safe for human

consumption.

(3) “Water acquisition plans” means any plans for acquiring additional
water supplies prepared by the public water system or a city or county lead
agency pursuant to subdivision (a) of section 10911 of the Water Code.

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with sections 10910 to
10915 of the Water Code, and that includes, without limitation, the elements
of the assessment required to comply with subdivisions (d), (e), (f), and (g)
of section 10910 of the Water Code.

(5) “City or county lead agency” means a city or county, acting as lead
agency, for purposes of certifying or approving an environmental impact
report, a negative declaration, or a mitigated negative declaration for a
water-demand project. - ‘

(b) Subject to section 15155, subdivision (d) below, at the time 3 city or county lead
agency determines whether an environmental impact report, a negative declaration,
or a mitigated negative declaration, or any supplement thereto, is required for the
water-demand project, the city or county lead agency shall take the following steps:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water
system to determine whether the projected water demand associated with a
water-demand project was included in the most recently adopted urban
water management plan adopted pursuant to Part 2.6 (commencing with
section 10610) of the Water Code, and to prepare a water assessment
approved at a regular or special meeting of that governing body.

(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare a water assessment after consulting with
any entity serving domestic water supplies whose service area includes the

site of the water-demand project, the Jocal agency formation commission,

and the governing body of any public water system adjacent to the site of

11




the water-demand project. The governing body of the city or county lead
agency must approve the water assessment prepared pursuant to this section
at a regular or special meeting.

(c) The city or county lead agency shall grant any reasonable request for an
extension of time that is made by the governing body of a public water system
preparing the water assessment, provided that the request for an extension of time is
made within 90 days after the date on which the governing body of the public water
system received the request to prepare a water assessment. If the governing body of
the public water system fails to request and receive an extension of time, or fails to
submit the water assessment notwithstanding the 30-day extension, the city or
county lead agency may seek a writ of mandamus to compel the governing body of
the public water system to comply with the requirements of Part 2.10 of Division 6
(commencing with section 10910) of the Water Code relating to the submission of
the water assessment,

(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand projects
that were included in such larger water-demand project if all of the following
criteria are met:

(1) The entity completing the water assessment had concluded that its water
supplies are sufficient to meet the projected water demand associated with
" the larger water-demand project, in addition to the existing and planned
future uses, including, but not limited to, agricultural and industrial uses;
and ' : :

(2) None of the following changes has occurred since the completion of the
water assessment for the larger water-demand project:

(A) Changes in the larper water-demand project that result in a
substantial increase in water demand for the water-demand project.

(B) Changes in the circumstances or conditions substantially
affecting the ability of the public water system or the water
supplying city or county identified in the water assessment to
provide a sufficient supply of water for the water demand project.

( C) Significant new information becomes available which was not
known and could not have been known at the time when the entity
had reached the conclusion in subdivision (d)(1).

(e) The city or county lead agency shall include the water assessment, and any:
water acquisition plan in the EIR, negative declaration, or mitigated negative
declaration, or any supplement thereto, prepared for the water-demand project,
and may include.an evaluation of the water assessment and water acquisition
plan information within such environmental document. The city or county lead

12




agency shall determine, based on the entire record, whether projected water
supplies will be sufficient to satisfy the demands of the project, in addition to
existing and planned future uses. If a city or county lead agency determines that

water supplies will not be sufficient, the city or county lead agency shall include

that determination in its findings for the water-demand project.

Note: Authority Cited: Section 21083, Public Resources Code. Reference: Section

.+ 21151.9, Public Resources Code, Sections 10910-10915 of the Water Code.

ARTICLE 11.5. MASTER ENVIRONMENTAL
IMPACT RPORT

§ 15179. Limitations on the Use of the Master EIR.

(a) The certified Master EIR shall not be used for a subsequent project described in
the Master FIR in accordance with this article if either:

(i1) The Master EIR it was certified more than five years prior to the filing
of an application for a ater subsequent project except as set forth in
subsection (b) below, or

(#2)After the certification of the Master EIR, a project not identified

- described in the certified Master EIR as an anticipated subsequent project is
approved and the approved project may affect the adequacy of the Master
EIR for any subsequent project that was described in the Master EIR . unless

thelead-agency-does-one-of thefollewing:

(b) A Master EIR that was certified more than five years prior to the filing of an

application for a subsequent project described in the Master EIR may be used in
accordance with this article to review such a subsequent project if the lead agency
reviews the adequacy of the Master EIR and takes either of the following steps:

(al) Reviews-the- Master-EIR-and-£Finds that no substantial changes have
occurred with respect to the circumstances under which the Master EIR was
certified, or that there is no new available information which was not known
and could not have been known at the time the Master EIR was certified; or

(52) Prepares an initial study and, pursuant to the findings of the initial
study. does either (A) or (B) below:

* (A) certifies a subsequent or supplemental EIR that updates or
revises the Master EIR and which either:
1. is incorporated into the previously certified Master EIR, or
€2, references any deletions, additions or other modifications to the
previously certified Master EIR:;
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(B) approves a mitigated negative declaration that addresses
substantial changes that have occurred with respect to the
circumstances under which the Master EIR was certified or the new
information that was not known and.could not have been known at
the time the Master EIR was certified.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21 157 6, Public Resources Code.

ARTICLE 12. SPECIAL SITUATIONS
§ 15180. . Redevelopment Projects.
(a).An EIR for a redevelopment plan may be a Master EIR, a program EIR, or a

project EIR. An EIR for a redevelopment plan must specify whether it is a Master
EIR. a program EIR. or a project EIR.

(b) If the EIR for a redevelopment plan is a project EIR, Aall public and private
activities or undertakings pursuant to or in furtherance of a the redevelopment plan
shall constitute a single project, which shall be deemed approved at the time of

- adoption of the redevelopment plan by the legislative body. The EIR in connection
with the redevelopment plan shall be submitted in accordance with Sectlon 33352
of the Health and Safety Code.

{b)If a project EIR has been certified for the AnER-enaredevelopment plan, shall
be-treated-as-a-programBEIR-with no subsequent EIRs are required for individual

components of the redevelopment plan unless a subsequent EIR or a supplement to
an EIR would be required by Section 15162 or 15163. »

(c) If the EIR for a redevelopment plan is a Master EIR, subsequent projects which
the lead agency determines as being within the scope of the Master EIR will be
subject to the review required by Section 15177. If the EIR for a redevelopment
plan is a program EIR, subsequent activities in the program will be subject to the
review required by Section 15168. '

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21090 _and 21166, Public Resources Code.
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§ 15186. School Facilities.
[(@): no éhanges]

(b) Before certifying an EIR or adopting a negative declaration for-Whes a project
located within one-fourth mile of a school that involves the construction or
alteration of a facility which-that might reasonably be anticipated to emit hazardous
air emissions-er-acutely-hazardous-air-emissions, or whieh-that would handle
aecutely-an extremely hazardous material-substance or a mixture containing aeutely
xtremelz hazardous ma%eﬁal-substances ina quantlty equal to or greater than %ha{

the state threshold quantltv Spemﬂed in subd1v151on (1) of Sec‘uon 25 532 of the

Health and Safety Code, that may impose a health or safety hazard to persons who
would attend or would be employed at the school, the lead agency must_do both of

the following:

(1) Consult with the affected school district or districts regarding the
potentlal 1mpact of the pI'O] ect on the school and when—e&eu}aﬁﬂg—the

2) Notify the affected school district or districts of the project, in writing,
not less than 30 days prior to approval or certification of the negative

declaration or EIR. This-subdivision-dees-net-applyto-projests-for-whichan
application-was-submitted-prierto-January 1,1992-

(c) When the project involves the purchase of a school site or the construction of a
secondary or elementary school by a school district, the negative declaration or EIR
prepared for the project shall not be appfeveé adopted or certified by-the-school
beard unless:

(1) The negative declaration, mitigated negative declaration, or EIR contains
sufficient information to determine whether the property is:

[(A) —(C): no changes)

(D) Wi'thin)SOO feet of the edge of the close-st traffic lane of a
freeway or other busy traffic corridor.

[(2): no‘éhanges]

(3) The school beard district makes, on the basis of substantial evidence,
one of the following written findings:

[(4): no changes)
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(B) The facilities specified in paragraph (2) exist, but one of the
following conditions applies:

[I. — 2.: no changes]

3. For a school site with boundary that is within 500 feet of
the edge of the closest traffic lane of a freeway or other busy
traffic corridor, the school district determines, through a
health risk assessment pursuant to subdivision (b)(2) of
Section 44360 of the Health and Safety Code, based on
appropriate air dispersion modeling, and after considering
any potential mitigation measures, that the air quality at the
proposed site is such that neither short-term nor long-term
exposure poses significant health risks to pupils.

(C) The facilities or other pollution sources specified in subsection
(c)(2) exist, but conditions in subdivisions (¢)(3)(B)(1), (2) or (3)

cannot be met, and the school district is unable to locate an
alternative site that is suitable due to a severe shortage of sites that
‘meet the requirements in subdivision (a) of Section 17213 of the
Education Code. If the school district makes this finding, the school
board shall prepare an EIR and adopt a statement of overriding
considerations.

This finding shall be in addition to any findings which may be required
pursuant to Sections 15074, 15091 or 15093.

[(d): no change.g]
(é) The following definitions shall apply for the purposes of this section:
[(1) = (2): no changes]
(3) “Extremely hazardous substance,” is as defined in subdivision (g)(2)(B)

of Section 25532 of the Health and Safety Code and listed in Section
-2770.5, Table 3, of Title 19 of the California Code of Regulations.

(4) "Facilities" means any source with a potential to use, generate, emit or

discharge hazardous air pollutants, including, but not limited to, pollutants

that meet the definition of a hazardous substance, and whose process or

operation is identified as an emission source pursuant to the most recent list
- of source categories published by the California Air Resources Board.

(5) "Freeway or other busy traffic corridors" means those roadways that, on
an average day, have traffic in excess of 50,000 vehicles in a rural area, as
defined in Section 50101 of lthe Health and Safety Code, and 100,000
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vehicles in an urban area. as defined in Section 50104.7 of the Health and
Safety Code.

(6) "Handle" means to use, generate, process, produce, package, treat, store,

emit, discharge. or dispose of a hazardous material in any fashion.

(37) "Hazardous air emissions," is as defined in subdivisions (a) to (f),
inclusive, of Section 44321 of the Health and Safety Code.

(48) "Hazardous substance,” is as defined in Section 25316 of the Health
and Safety Code.

* (59) "Hazardous waste," is as defined in Section 25117 of the Health and
Safety Code.

(610) "Hazardous waste disposal site," is as defined in Section 25114 of the
Health and Safety Code.

Note: Authority cited: Section 21083, Public Resources Code. References: Sections
21151.4 and 21151.8, Public Resources Code.

§ 15190.5. Department Of Defense Notification Requirement.

(a) For purposes of this section, the following definitions are applicable.

(1) "Low-level flight path" means any flight path for any aircraft owned,
maintained, or that is under the jurisdiction of the United States Department
of Defense that flies lower than 1,500 feét above ground level, as indicated
in the United States Department of Defense Flight Information Publication,
"Area Planning Military Training Routes: North and South America
(AP/1B)" published by the United States National Imagery and Mapping
Agency, or its successor, as of the date the military service gives written
notification to a lead agency pursuant to subdivision (b).

(2) "Military impact zone" means any area, including airspace, that meets
both of the following criteria:

(A) Is within two miles of a military installation, including, but not

* limited to, any base, military airport, camp, post, station, yard,
center, homeport facility for a ship, or any other military activity
center that is under the jurisdiction of the United States Department
of Defense; and
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( B) Covers greater than 500 acres of unincorporated land or greater
than 100 acres of c1tV incorporated land.

(3) “Military service” means the United States Department of Defense or
any branch of the United States Armed Forces.

(4) "Special use airspace” means the land area uriderlvin,q, the airspace that is

designated for training, research, development, or evaluation for a military
service, as that land area is established by the United States Department of

. Defense Flight Information Publication, "Area Planning: Special Use
Airspace: North and South America (AP/1A)" published by the United
States National Imagery and Mapping Agency, or its successor, as of the
date the military service gives written notification to a lead agency pursuant
to subdivision (b). -

(b) A military service may give written notification to a lead agency of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace,
and provide the lead agency, in writing, the military contact office and address for
the military service. If the notice references the specific boundaries of a low-level
flight path, such notification must include a copy of the applicable United States
Department of Defense Flight Information Publication, "Area Planning Military
Training Routes: North and South America (AP/1B)." If the notice references the

- specific boundaries of a special use airspace, such notification must include a copy

of the applicable United States Department of Defense Flight Information -
Publication, "Area Planning; Special Use Airspace: North and South America

(AP/1A)."

(c) If a military service provides the written notification specified in subdivision (b)

of this section, a lead agency must include the specified military contact office in
the list of organizations and individuals receiving a notice of intent to adopt a
negative declaration or a mitigated negative declaration pursuant to Section 15072,
in the list of organizations and individuals receiving a notice of preparation of an

. EIR pursuant to Section 15082, and in the list of organizations and individuals

receiving a notice of availability of a draft EIR pursuant to Section 15087 for any
project that meets all of the criteria specified below: '

(1) The project to be carried out or approved by the lead agency is within the

boundaries spe01ﬁed in subd1v131on (b).

(2) The project is one of the following:

(A) aproject that includes a general plan amendmeht; or

(B) a project that is of statewide, regional, or areawide significance:
or
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(C) a project that relates to a public use airport and the area
surrounding such airport which is required to be referred to the
airport land use commission, or appropriately designated body,
pursuant to Sections 21670-21679.5 of the Public Utilities Code.

.(3) The project is not one of the actions described below. A lead agency
does not need to send to the specified military contact office a notice of
intent to adopt a negative declaration or a mitigated negative declaration, a
notice of preparation of an EIR, or a notice of availability of a draft EIR for
such actions.

(A) a response action taken pursuant to Chapter 6.8 (commencing
with Section 25300) of Division 20 of the Health and Safety Code,

(B) a response action taken pursuant to Chapter 6.85 (commencing
with Section 25396) of Division 20 of the Health and Safety Code.

(C) a project undertaken at a site in response to a corrective action
order issued pursuant to Section 25187 of the Health and Safety
Code.

The lead agency shall send the specified military contact office a notice of intent or
a notice of availability sufficiently prior to adoption or certification of the
environmental documents by the lead agency to allow the military service the
_review period provided under Section 15105.

(d) The effect or potential effect that a project may have on military activities does

not itself constitute an adverse effect on the environment for the purposes of CEQA.

Note: Authority cited: Section 21083, Public Resources Code Reference: Section
21098, Public Resources Code,.

Article 12.5. Exemptions for Agricultural Housing, Affordable
Housing, and Residential Infill Projects

§ 15191. Definitions.

For purposes of this Article 12.5 only. the following words shall have the following

(2) "Agricultural employee" means a person engaged in agriculture, including:
farming in all its branches, and, among other things, includes: (1) the cultivation
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and tillage of the soil, (2) dairying, (3) the production, cultivation, growing, and
harvesting of any agricultural or horticultural commodities (including commodities
defined as agricultural commodities in Section 1141j(g) of Title 12 of the United
States Code), (4) the raising of livestock. bees, furbearing animals, or poultry, and

- (5) any practices (including any forestry or lumbering operations) performed by a
farmer or on a farm as an incident to or in conjunction with such farming
operations, including preparation for market and delivery to storage or to market or
to carriers for transportation to market. This definition is subject to the following
limitations:

This definition shall not be construed to include any person other than those
employees excluded from the coverage of the National Labor Relations Act, as
amended, as agricultural employees, pursuant to Section 2(3) of the Labor
Management Relations Act (Section 152(3), Title 29, United States Code), and
Section 3(f) of the Fair Labor Standards Act (Section 203(f), Title 29, United States

Code).

This definition shall not apply, or be construed to apply, to any employee who
performs work to be done at the site of the construction, alteration, painting, or
repair of a building, structure, or other work (as these terms have been construed
under Section 8(e) of the Labor Management Relations Act, 29 U.S.C. Sec. 158(e))
or logging or timber-clearing operations in initial preparation of land for farming, or
who does land leveling or only land surveying for any of the above. As used in this
definition, "land leveling" shall include only major land moving operations
changing the contour of the land, but-shall not include annual or seasonal tillage or
preparation of land for cultivation,

(b) "Census-defined place" means a specific unincorporated land area within
boundaries determined by the United States Census Bureau in the most recent
decennial census.

(c) "Community-level environmental review" means either of the following:

(1) An EIR certified on any of the following:

(A) A general plan.

(B) A revision or update to the general plan that includes at least the
land use and circulation elements. ' :

(C) An applicable community plan.

(D) An applicable specific plan. .
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(E) A housing element of the general blan, if the environmental
impact report analyzed the environmental effects of the density of
the proposed project. .

(2) A negative declaration or mitigated negative declaration adopted as a
subsequent environmental review document, following and based upon an
EIR on a general plan, an applicable community plan, or an applicable
specific plan, provided that the subsequent environmental review document
is allowed by CEQA following a master EIR or a program EIR, or is
required pursuant to Section 21166.

(d) “Developed open space' means land that meets all of the following criteria:

(1) land that is publicly owned, or financed in whole or in part by public
funds, '

(2) is generally open to, and available for use by, the public, and

(3) is predominantly lacking in structural development other than structures
associated with open spaces, including, but not limited to, playgrounds,
swimming pools, ball fields, enclosed child play areas, and picnic facilities.

Developed open space may include land that has been designated for acquisition by
a public agency for developed open space but does-not include lands acquired by
public funds dedicated to the acquisition of land for housing purposes.

(e) “Infill site” means a site in an urbanized area that meets one of the following

criteria:

()The site has been previously developed for qualified urban uses; or

(2) The site has not been developed for qualified urban uses but all
immediately adjacent parcels are developed with existing qualified urban
uses; or '

4( 3) The site has not been develop_ed for qualified urban uses, no parcel -
within the site has been created within the past 10 years, and the site is
situated so that:

(A) at least 75 percent of the perimeter of the site is adjacent to
parcels that are developed with existing qualified urban uses at the
time the lead agency receives an application for an approval; and

(B) the remaining 25 percent of the perimeter of the site adjoins
parcels that had been previously developed for qualified urban uses.
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(f) "Low- and moderate-income households" means "persons and families of low or
moderate income" as defined in Section 50093 of the Health and Safety Code to
mean persons and families whose income does not exceed 120 percent of area
median income, adjusted for family size by the Department of Housing and
Community Development, in accordance with adjustment factors adopted and
amended from time to time by the United States Department of Housing and Urban
Development pursuant to Section 8 of the United States Housing Act of 1937.

(2) "Low-income households" means households of persons and families of very
low and low income, which are defined in Sections 50093 and 50105 of the Health
and Safety Code as follows:

(1) "Persons and families of low income" or "persons of low income" is
defined in Section 50093 of the Health & Safety Code to mean persons or
families who are eligible for financial assistance specifically provided by a
governmental agency for the benefit of occupants of housing financed
pursuant to this division.’

(2) "Very low income households" is defined in Section 50105 of the Health
& Safety Code to mean persons and families whose incomes do not exceed
the qualifying limits for very low income families as established and
amended from time to time pursuant to Section 8 of the United States
Housing Act of 1937. "Very low income households" includes extremely
low income households, as defined in Section 50106 of the Health & Safety
Code.

(h) "Lower income households" is defined in Section 50079.5 of the Health and
Safety Code to mean any of the following:

(1) “Lower income households.” which means persons and families whose
income does not exceed the gualifying limits for lower income families as
established and amended from time to time pursuant to Section 8 of the -
United States Housing Act of 1937. '

(2) “Very low income households.” which means persons and families
whose incomes do not exceed the qualifying limits for very low income
families as established and amended from time to time pursuant to Section 8
of the United States Housing Act of 1937.

(3) “Extremely low income households," which means persons and families
whose incomes do not-exceed the qualifying limits for extremely low
income families as established and amended from time to time by the
Secretary of Housing and Urban Development and defined in Section
5.603(b) of Title 24 of the Code of Federal Regulations.
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(i) "Major transit stop" means a site containing an existing rail transit station, a ferry
terminal served by either a bus or rail transit service, or the intersection of two or
more major bus routes with a frequency of service interval of 15 minutes or less

during the morning and afternoon peak commute periods.

(i) "Project-specific effect" means all the direct or indirect environmental effects of
a project other than cumulative effects and growth-inducing effects.

(k) “Qualified urban use" means any residential, commercial, public institutional,
transit or transportation passenger facility, or retail use, or any combination of those
1SES.

(1) "Residential" means a use consisting of either of the following:

(1)Residential units only.

" (2) Residential units and primarily neighborhood-serving goods, services, or
retail uses that do not exceed 15 percent of the total floor area of the project.

(m) “Urbanized area” means either of the following:

(1) An incorporated city that either by itself or in combination with two
contiguous incorporated cities has a population of at least 100,000 persons:
or

(2) An unincorporated area that meets the requirements set forth in
subdivision (m)(2)(A) and subdivision (m)(2)(B) below.

(A) The unincorporated area must meet one of the following location
or density requirements:

1. The unincorporated area must be: (i) completely
surrounded by one or more incorporated cities, (ii) have a
population of at least 100,000 persons either by itself or in
combination with the surrounding incorporated city or cities,
and (iii) have a population density that at least equals the
population density of the surrounding city or cities; or

2. The unincorporated area must be located within an urban
growth boundary and have an existing residential population
of at least 5,000 persons per square mile. For purposes of
this subparagraph, an "urban growth boundary" means a
provision of a locally adopted general plan that allows urban
uses on one side of the boundary and prohibits urban uses on
the other side. : ' '
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(B) The board of supervisors with jurisdiction over the
unincorporated area must have taken the following steps:

1. The board has prepared a draft document by which the
board would find that the general plan, zoning ordinance,
and related policies and programs applicable to the
unincorporated area are consistent with principles that: (i)
encourage compact development in a manner that
promotes efficient transportation systems, economic
growth, affordable housing, energy efficiency, and an
appropriate balance of jobs and housing, and (ii) protects
the environment, open space, and agricultural areas.

2. The board has submitted the draft document to OPR
and allowed OPR thirty days to submit comments on the
draft findings to the board.

3. No earlier than thirty days after submitting the draft
document to OPR, the board has adopted a final finding
in substantial conformity with the draft finding described
in the draft document referenced in subdivision
(m)(2)(B)(1) above.

Note: Authority cited; Section 21083, Public Resources Code. Reference: Sections

21159.20,21159.21,21159.22,21159.23. 21159.24, Public Resources Code.

§ 15192. Threshold Requirements for Exemptions for Agricultural
Housing, Affordable Housing, and Residential Infill Projects.

In order to qualify for an exemption set forth in sections 15193, 15194 or 15195, a

housing project must meet all of the threshold criteria set forth below.

(2) The project must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal program, .
including any mitigation measures required by such plan or program, as
that plan or program existed on the date that the application for the
project pursuant to Section 65943 of the Government Code was deemed

complete; and

(2) Any applicable zoning ordinance, as that zoning ordinance existed on
the date that the application for the project pursuant to Section 65943 of
the Government Code was deemed complete, unless the zoning of

24




project property is inconsistent with the general plan because the project
property has not been rezoned to conform to the general plan.

(b) Community-level environmental review has been adopted or certified.

(c) The project and other projects approved prior to the approval of the project can
be adequately served by existing utilities, and the project applicant has paid, or has
- committed to pay, all applicable in-lieu or development fees.

(d) The site of the project:

(1) Does not contain wétlands, as defined in Section 328.3 of Title 33 of the
Code of Federal Regulations.

(2) Does not have any value as an ecological community upon which wild
animals, birds, plants, fish, amphibians, and invertebrates depend for their
conservation and protection.

(3) Does not harm any species protected by the federal Endangered Species
- Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or by the Native Plant Protection
Act (Chapter 10 (commencing with Section 1900) of Division 2 of the Fish
and Game Code), the California Endangered Species Act (Chapter 1.5
(commencing with Section 2050) of Division 3 of the Fish and Game Code.

(4) Does not cause the destruction or removal of any species protected by a
local ordinance in effect at the time the application for the project was
deemed complete.

(e) The site of the project is not included on any list of facilities and sites compiled
pursuant to Section. 65962.5 of the Government Code.

(f) The site of the project is subject to a preliminary endangerment assessment
prepared by a registered environmental assessor to determine the existence of any
release of a hazardous substance on the site and to determine the potential for
exposure of future occupants to significant health hazards from any nearby property
or activity. In addition, the following steps have been taken in response to the
results of this assessment: :

(1) If a release of a hazardous substance is found to exist on the site, the
release shall be removed, or any significant effects of the release shall be
mitigated to a level of insignificance in compliance with state and federal

requirements.

(2) If a potential for exposure to significant hazards from surrounding
properties or activities is found to exist. the effects of the potential exposure
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shall be mitigated to a level of 1n31gn1ﬁcance in compliance with state and
federal requirements.

(g) The project does not have a significant effect on historical resources pursuant to
Section 21084.1 of the Public Resources Code.

(h) The project site is not subject to wildland fire hazard, as determined by the
Department of Forestry and Fire Protection, unless the applicable general plan or
zoning ordinance contains provisions to mitigate the risk of a wildland fire hazard.

(1) The project site does not have an unusually high risk of fire or explosion from
materials stored or used on nearby properties.

(1) The project site does not present a risk of a public health exposure at a levell that
would exceed the standards established by any state or federal agency.

(k) Either the project site is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of the Public
Resources Code respectively, or the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of an earthquake or seismic hazard.

(1) Either the project site does not present a landslide hazard, flood plain, flood way,
or restriction zone, or the applicable general plan or zoning ordinance contains
provisions to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space:

(n) The project site is not located within the boundaries of a state conservancy.

{0) The project has not been divided into smaller projects to qualify for one or more
of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.21, 21159.27, Public Resources Code.

§ 15193. Agricultural Housing Exemption.

CEQA does not apply to any development project that meets the following criteria.

(a) The project m‘eets the threshold criteria set forth in section 15 1 92.

(b) The project site meets the following size criteria:

(1) The project site is located in an area with a population density of at least
1,000 persons per square mile and is two acres or less in area; or :
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(2) The project site is locate_d in an area with a population density of less
than 1,000 persons per square mile and is five acres or less in area.

(c) The project meets the following requirements regarding location and number of
units, : ' o

(1) If the proposed development project is located on a project site within .
city limits or in a census-defined place, it must meet the following

requirements:

(A) The proposed project location must be within one of the
following: '

1. Incorporated city limits; or

2. A census defined place with a minimum population

density of at least 5,000 persons per square mile: or

3. A census-defined place with a minimum population
density of at least 1,000 persons per square mile, unless a
public agency that is carrying out or approving the project
determines that there is a reasonable possibility that the
project, if completed, would have a significant effect on the
environment due to unusual circumstances or that the
cumulative impacts of successive projects of the same type in
the same area, over time, would be significant.

(B) The proposed development project must be located on a project
site that is adjacent, on at least two sides, to land that has been

developed.

(C) The proposed development project must meet either of the
following requirements:

1. Consist of not more than 45 units, or

2. Consist of housing for a total of 45 or fewer agricultural
employees if the housing consists of dormitories, barracks, or
other group living facilities.

(2) If the proposed development project is located on a project site zoned for
general agricultural use, it must meet either of the following requirements:

(A) Consist of not more than 20 units, or
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(B) Consist of housing for a total of 20 or fewer agricultural
emplovees if the housing consists of dormitories, barracks, or other -
group living facilities.

(d) The project meets the following requirements regarding provision of housing for
agricultural emplovees: :

(1) The project must consist of the construction, conversion, or use of
residential housing for agricultural employees.

(2) If the project lacks public financial assistance, then:

(A) The project must be affordable to lower income households: and

(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency to
ensure the continued availability and use of the housing units for
lower income households for a period of at least 15 years.

(3) If public financial assistance exists for the project, then:

(A) The project must be housing for very low, low-, or moderate-
income households: and :

(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency to
ensure the continued availability and use of the housing units for
low- and moderate-income households for a period of at least 15

years.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.22. Public Resources Code.

§ 15194. Affordable Housing Exemption.

CEQA does not applv to any development project that meets the following criteria:

(a) The project meets the threshold criteria set forth in section 15 192.

(b) The project meets the followmg size crlterla the project site is not more than
five acres in area.
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(c). The project meets both of the following requirements regarding location:

( 1) The project meets one of the following location requirements relating to
population density:

(A) The project site is located within an urbanized area or within a
census-defined place with a population density of at least 5,000
persons per square mile.

/! (B) If the project consists of 50 or fewer units, the project site is
located within an incorporated city with a population density of at
least 2,500 persons per square mile and a total population of at least
25,000 persons.

(C) The project is located within either an incorporatéd cityora

census defined place with a population density of at least 1,000
persons per square mile and there is no reasonable possibility that the
project would have a significant effect on the environinent or the
residents of the project due to unusual circumstances or due to the
related or cumulative impacts of reasonably foreseeable prolects in
the vicinity of the project.

(2) The project meets one of the following site-specific location
requirements:

(A) The project site has been previously developed for qualified
urban uses: or

(B) The parcels immediately adjacent to the project site are |
developed with qualified urban uses.

(C) The project site has not been developed for urban uses and all of
the followmg conditions are met:

1. No parcel within the site has been created within 10 years
prior to the proposed development of the site.

2. At least 75 percent of the perimeter of the site adjoins
parcels that are developed with qualified urban uses.

3. The existing remaining 25 percent of the perimeter of the
site adjoins parcels that have prev1ously been developed for
qualified urban uses.

(d) The project meets both of the following requirements regarding provision of
affordable housing.
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(1) The project consists of the construction, conversion, or use of residential
housing consisting of 100 or fewer units that are affordable to low-income
households.

(2) The developer of the project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use of
the housing units for lower income households for a period of at least 30
years, at monthly housing costs deemed to be “affordable rent” for lower
income, very low income, and extremely low income households, as
determined pursuant to Section 50053 of the Health and Safety Code.

Note: Authority cited; Section 21083, Public Resources Code. Referehée: Section
21159.23. Public Resources Code. ‘

§ 15195. Residential Infill Exemption.

(a) Except as set forth in subdivision (b), CEQA does not apply to any development
project that meets the followm,q criteria:

(1) The project meets the threshold criteria set forth in section 15192;
provided that with respect to the requirement in section 15192(b) regarding
community-level environmental review, such review must be certified or
adopted within five years of the date that the lead agency deems the
application for the project to be complete pursuant to Section 65943 of the
Government Code.

2) The project meets both of the following size criteria:

(A) The site of the project is not more than four acres in total area.

(B) The project does not include any single level building that
exceeds 100,000 square feet.

(3) The project meets both of the following requirements regarding location:

(A) The project is a residential project on an infill site.

(B): The project is within one-half mile of a major transit stop.

(4) The project meets both of the following requirements regarding number

(A) The project does not contain more than 100 residential units.
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(B) The project promotes higher density infill housing. The lead
agency may establish its own criteria for determining whether the
project.promotes higher density infill housing except in either of the
following two circumstances:

1. A project with a density of at least 20 units per acre is
conclusively presumed to promote higher density infill

housing.,

2. A project with a density of at least 10 units per acre and a
density greater than the average density of the residential
properties within 1,500 feet shall be presumed to promote
higher density infill housing unless the preponderance of the
evidence demonstrates otherwise.

(5) The project meets the following requirements regarding availability of
affordable housing: The project would result in housing units being made
available to moderate, low or very low income families as set forth in either
A or B below: '

(A) The project meets one of the following criteria, and the project
developer provides sufficient legal commitments to the appropriate
local agency to ensure the continued availability and use of the
housing units as set forth below at monthly housing costs determined

pursuant to paragraph (3) of subdivision (h) of Section 65589.5 of
the Government Code.

" 1. At least 10 percent of the housing is sold to families of
moderate income, or ‘

‘2. Not less than 10 percent of the housing is rented to
families of low income, or

3. Not less than 5 percent of the housing is rented to families
of very low income. '

(B) If the project does not result in housing units being available as
set forth in subdivision (A) above, then the project developer has
paid or will pay in-lieu fees pursuant to a local ordinance in an
amount sufficient to result in the development of an equivalent
number of units that would otherwise be required pursuant to
subparagraph (A).

(b) A project that otherwise meets fhe criteria set forth in subdivision (a) is not
exempt from CEQA if any of the following occur: :
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“(1) There is a reasonable possibility that the project will have a project-
specific, significant effect on the environment due to unusual circumstances.

2) Substantial changes with respect to the circumstances under which the
project is being undertaken that are related to the project have occurred
since community-level environmental review was certified or adopted.

-

(3) New information becomes available regarding the circumstances under
which the project is being undertaken and that is related to the project that
was not known, and could not have been known at the time that community-
level environmental review was certified or adopted.

Ifa project is not exempt from CEQA due to subdivision (b), the analysis of the

. environmental effects of the project covered in the EIR or the negative declaration

shall be limited to an analysis of the project-specific effect of the projects and any
effects identified pursuant to subdivisions (b)(2) and (3).

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.24. Public Resources Code.

°

§ 15196.‘ Notice of Exemption for Agricultural Housing, Affordable
Housing, and Residential Infill Projects.

(a) When a local agency determines that a project is not subject to CEQA under
Section 15193, 15194, or 15195, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file the notice
required by Section 21152.1 of the Public Resources Code, pursuant to Section
15062, '

(b) Failure to file the notice required by this section does not affect the validity of a
project.

(¢) Nothing in this section affects the time limitations contained in Section 21167.

Note: Authority cited: Section 21083, Public Resources Code. Reference: 21152.1,
Public Resources Code.
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UPDATED INFORMATIVE DIGEST/ POLICY STATEMENT OVERVIEW
For Adoption of Guidelines Implementing
The California Environmental Quality Act

CALIFORNIA RESOURCES AGENCY
June 11, 2007

Government Code sections 11346.9, subd. (b) and 11347.3, subd. (b)(2) require
the California Resources Agency (“the Resources Agency”) to submit an updated
informative digest in the final rulemaking file. The Notice of Proposed Action:
contained an informative digest.

The only information that has changed since the publication of the Notice of
Proposed Action is in regard to the removal of discussion sections at Guidelines -
sections 15179, 156180 and 15186 and each section which is accompanied by a
discussion. After publication of the NOPA, the Resources Agency determined
that the discussion sections are not a part of the Guidelines and do not therefore:
require the Resources Agency to use the rulemaking provisions of the
‘Administrative Procedure Act to remove the discussion sections from its website.

On April 23, 2007, the Resources Agency sent a notice of modifications to the

- Originally-Proposed Changes to the Guidelines Implementing the California
Environmental Quality Act for a 15-day comment period. Even though
modifications to the originally-proposed changes to the Guidelines were made,
the modifications to the originally-proposed changes to the Guidelines are
consistent with the policies in the initial dlgest/pollcy statement within the Notice
of Proposed Action. :




FINAL STATEMENT OF REASONS

California Resources Agency
CEQA Guidelines Amendments
(OAL Notice File Number Z06-0606-01)

June 11, 2007

Government Code, sections 11346.9, subd. (a) and 11347.3, subd. (b)(2) require the
Resources Agency to submit a Final Statement of Reasons with the adopted
regulations. This document contains the information required by those sections.

. UPDATE OF INFORMATION CONTAINED IN THE INITIAL
STATEMENT OF REASONS :

Government Code, section 11346.9, subd. (a)(1) requires this Final Statement of
Reasons to include an update of the information contained in the Initial Statement of
Reasons. The general information presented in the Initial Statement of Reasons has
not changed since it was published. The originally-proposed changes to the guidelines
(“Guidelines”) implementing the California Environmental Quality Act (“CEQA”") were
adopted by the Resources Agency with changes identified in the Modifications to the

. Originally-Proposed Changes to the Guidelines Implementing CEQA. The changes to

the Guidelines proposed in the Initial Statement of Reasons are referred to hereafter as
“the originally-proposed changes to the Guidelines.” The changes to the originally-
proposed changes are referred to hereafter as the “Modifications” or “15-Day
Language.” The information supporting those changes was described in the Notice of
the Modifications to the Originally-Proposed Changes to the Guidelines lmplementmg
the California Environmental Quality Act dated April 23, 2007.

A. NOTICE OF MODIFICATIONS TO ORIGINALLY-PROPOSED CHANGES TO
THE GUIDELINES IMPLEMENTING THE CALIFORNIA ENVIRONMENTAL
QUALITY ACT (APRIL 23, 2007) '

After the comment period for the originally-proposed changes to the Guidelines closed
on July 31, 20086, the Resources Agency made Modifications to Guidelines, sections
15061, 15062, 15155, 15179, and 15192. The Modifications to the originally-proposed
changes to the Guidelines and the reasons for the Modifications are set forth below.
Although the Resources Agency found that the Modifications to the originally-proposed
changes to the Guidelines were nonsubstantial and that notice was therefore not
required pursuant to Government Code, section 11346.8, subdivision (c), the Resources
Agency decided to inform all persons on the service list and provide them an

opportunity to comment. The Resources Agency also notes that all of the Modifications
are closely related to the originally-proposed changes to the Guidelings, and that the




original notice informed the public that these types of changes could result from the
originally-proposed regulatory action. Section IV, Summaries and Responses to
Comments Received on the Originally-Proposed Changes to the Guidelines Proposed
June 16, 2006, shows the originally-proposed changes to the Guidelines marked in
underline/strikeout format, and Modifications in double underline/double strikeout
format. :

B. ADDITIONAL NON-SUBSTANTIVE AMENDMENTS

A few formatting and clerical errors in the Modifications have subsequently been
identified:

In the Note to Guidelinés, section 15061, “21151" should have been underlined. This:
section was underlined in the originally-proposed changes to the Guidelines.

In Guidelines, section 15155, subdivision (a)(1)(E), “...of floor area[]” should read “or
floor area.” The subdivision reads correctly in the full text within the Modifications.

In Guidelines, section 15515, subdivision (a)(1)(H)1, there should be a period after the
number for the subdivision. _

In Guidelines, section 15155, subdivision (b)(1) within the Modifications, “of the Water

~ Code” should follow * commencmg with section 10610.”

Finally, in Guidelines, section 15195, subd. (b)(2), there should.be a period at the end of
the sentence instead of a colon. ‘

These errors have been determined to be non-substantive and have been corrected in
the final version of the adopted Guidelines included in the rulemaking file.

As noted in the originally-proposed changes to the Guidelines, the Resources Agency
has determined to remove discussion sections from Guidelines sections 15179, 15180,
and 15186. These discussion sections are not a part of the published Guidelines and

- are therefore not a part of the APA process. The final version of the adopted Guidelines

included in the rulemaking file has no discussion sections.
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C. REASONABLE ALTERNATIVES TO THE REGULATION, INCLUDING
ALTERNATIVES THAT WOULD LESSEN ANY ADVERSE IMPACT ON
SMALL BUSINESS, AND THE RESOURCES AGENCY’S REASONS FOR
REJECTING THOSE ALTERNATIVES

The Resources Agency considered reasonable alternatives to the proposed action and
determined that no reasonable alternative would be more effective in carrying out the
purpose for which the action is proposed or would be as effective as, and less
burdensome to affected private persons than, the proposed action. This conclusion is
based on the Resources Agency's determination that the proposed action is necessary
to update the Guidelines to be consistent with recent legislative enactments that have
modified CEQA, and the proposed action adds no new substantive requirements. The
Resources Agency rejected the no action alternative because it would not achieve the
objectives of the proposed revisions. There are no alternatives available that would
lessen any adverse impacts on small businesses, as any impacts are due to imposition
of the statutory requirements. :

The Resources Agency has determined that the proposed actions will not affect small
business because the proposed changes clarify and update the Guidelines to be
consistent with recent legislatively enacted statutory changes that have modified CEQA,
but do not impose any new requirements. Certain statutory changes enacted by the
Legislature that are reflected in this proposed action could potentially affect project
proponents. However, the proposed changes to the Guidelines merely reflect the
statutory requirements. The proposed action clarifies and updates the Guidelines to be
consistent with recent legislative enactments that have modified CEQA, but does.not
create any new requirements. Therefore, the proposed action does not itself adversely
affect small businesses. .

D. TECHNICAL, THEORETICAL, OR EMPIRICAL STUDY, REPORT, OR
SIMILAR DOCUMENTS (Gov. Code, § 11347.3, subd. (b)(7).)

The Secretary for the Resources Agency did not rely upon any technical, theoretical, or
empirical study, report or similar document in proposing any of the amendments or.
adoptions.

E. EVIDENCE SUPPORTING THE INITIAL DETERMINATION THAT THE
ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT
ON BUSINESS

The Resources Agency has determined that the proposed action will not have a
significant, statewide adverse economic impact directly affecting business, including the
ability of California businesses to compete with businesses in other states. The
Resources Agency is aware that certain of the statutory changes enacted by the
Legislature that are reflected in this proposed action could have an economic effect on




business. Among other things, project proponents could incur additional costs in
assisting lead agencies to comply with SB 610 (reflected in Guidelines section 15155),
which revises the requirements imposed on cities and counties to prepare or obtain
certain analyses relating to water availability and to require the inclusion in these
analyses in any environmental document prepared for the project, under specified
circumstances. In addition, project proponents could incur additional costs in assisting
lead agencies to comply with Public Resources Code sections 21151.4 and 21151.8
(reflected in Guidelines section 15186), which require certain public agencies and
certain school districts to make a number of determinations relating to air quality in the
vicinity of a school or proposed school site before approving certain projects. However,
the proposed changes to the Guidelines merely reflect these existing statutory
requirements. The proposed action clarifies and updates the Guidelines to be
consistent with recent legislative enactments that have modified CEQA, but does not
impose any new requirements. Therefore, the proposed action does not itself have a
significant, statewide adverse economic impact directly affecting business.

. LOCAL MANDATE DETERMINATION

Government Code, section 11346.9, subd. (a)(2) requires the Final Statement of
Reasons to include a determination as to whether the adoptions and. amendments of
the Guidelines impose a mandate on local agencies or school districts.

The Resources Agency has determined that the proposed action does not, itself,
impose a mandate on local agencies or school districts. The Resources Agency is
aware that certain of the statutory changes enacted by the Legislature that are reflected
in this proposed action impose mandates on local agencies and school districts. Among
other things, Public Resources Code, section 21098 (reflected in proposed changes to
Guidelines sections 15072, 15082, 15087 and 15190.5) requires a lead agency to
submit additional notices to military agencies under specific circumstances. Public
Resources Code, section 21151 (reflected in Guidelines sections 15061 and 15074) .
requires a local agency’s elected decisionmaking body to hear an appeal under certain
circumstances. SB 610 (reflected in Guidelines section 15155) revises the
requirements imposed on cities and counties to prepare or obtain certain analyses
relating to water availability, and requires the inclusion of these analyses in any
environmental document prepared for the project, under specified circumstances.
Public Resources Code, sections 21151.4 and 21151.8 (reflected in Guidelines section
15186) require certain public agencies and certain school districts to make a number of
specified determinations relating to air quality in the vicinity of a school or proposed
school site before approving certain projects. However, the proposed changes to the
Guidelines merely reflect these statutory mandates. The proposed action clarifies and
updates the Guidelines to be consistent with recent legislative enactments that have
modified CEQA, but does not create any new requirements. Therefore, the proposed
action does not itself impose any costs on local government or school districts.




. ECONOMIC AND FISCAL IMPACT ESTIMATE (Gov. Code, §
© 11347.3, subd. (b)(5).)

Pursuant to subdivision (a)(6) of section 11346.5 of the Government Code, the Resources
Agency is required to provide “an estimate, prepared in accordance with instructions adopted
by the Department of Finance, of the cost or savings to any state agency, the cost to any local
agency or school district that is required to be reimbursed under Part 7 (commencing with
Section 17500) of Division 4, other nondiscretionary cost or savmgs imposed on Iocal
agencies, and the cost or savings in federal funding to the state..

The Resources Agency has provided this estimate in its complete Economic and Fiscal Impact
Statement (Form Std. 399) for the proposed action. This Economic and Fiscal Impact
Statement is included in this rulemaking file. The Form Std. 399 provides information
regarding costs or savings to any state agency, local agency or school district and cost or
savings in federal funding to the state. As stated within Form Std. 399, the Resources Agency
has determined that most of the proposed changes in this action have no or de minimis
impacts on state agencies, local agencies or school districts. The Resources Agency is aware
that certain of the statutory changes enacted by the Legislature that are reflected in this
proposed action impose costs on public agencies. The Resources Agency is not aware of any
savings that would result from any of the statutory changes enacted by the Legislature that are
reflected in this proposed action. However, with respect to any costs or savings, the proposed
changes to the Guidelines merely reflect the statutory requirements. The proposed action
clarifies and updates the Guidelines to be consistent with recent legislative enactments that
have modified CEQA, but does not create any new requirements. Therefore, the proposed
action does not itself impose any costs on, or result in any savings for, any state agency, local
agency or school district. Moreover, as stated within Form Std. 399, the Resources Agency
has initially determined that the proposed action does not result in any cost or savings in
federal funding to the state. :

IV. SUMMARIES AND RESPONSES TO COMMENTS RECEIVED ON
THE ORIGINALLY-PROPOSED CHANGES TO THE GUIDELINES
PROPOSED JUNE 16, 2006

The summaries and responses below satisfy Government Code sections 11346.8,
subd. (c) and 11346.9, subd. (a)(3) requirements that the Resources Agency
summarize relevant objections and recommendations received during the public
comment period and state the responses of the Resources Agency to the comment or
recommendation.

This section provides a summary of the public comments the Resources Agency
received on the originally-proposed changes to the Guidelines that the Resources
Agency proposed on June 16, 2006. By way of background, the Resources Agency
filed a Notice of Proposed Action for its originally-proposed changes to the Guidelines
with the Office of Administrative Law (OAL) on June 6, 2006. OAL published the notice




in the California Regulatory Notice Registry on June 16, 2006. By June 16, 20086, the
Notice of Proposed Action was mailed to all persons on the service list or emailed to
those persons who specifically requested email notification for this proceeding. No
public hearings were held. All written comments are included in the rulemaking file.

As stated above, the Resources Agency made Modifications to the originally-proposed
changes to the Guidelines pursuant to section 11346.8, subd. (c) of the Government
Code. On April 23, 2007, these Modifications were made available for additional public
review and comment. The second comment period closed on May 8, 2007. All written
comments to the Modifications are included in the rulemaking file. '

§ 15053.. Designation of Lead Agency by the Office of Planning and
Research. _

Summary of Téxt: The originally-proposed changes to the Guidelines at section 15053
state: ' '

(a) If there is a dispute over which of several agencies should be the Lead
‘Agency for a project, the disputing agencies should consult with each

other in an effort to resolve the dispute prior to submitting it to the Office of
Planning and Research. If an agreement cannot be reached, any of the
disputing public agenrey agencies, or the applicant if a private project is
involved, may submit the dispute to the Office of Planning and Research
for resolution.

Commenter: Metropolitan Water District of Southern California (MWD), July
31, 2006 '

Comment Summary: MWD states:

... [T]he existing State CEQA guidelines do not explicitly state the
opportunity of having co-lead designations. The statute clearly alludes to
this type of arrangement in Section 15051(d): “...An agreement may also
provide for cooperative efforts by two or more agencies by contract, joint
exercise of powers, or similar devices.” The Governor’'s Office of Planning
and Research has also acknowledged such a designation in a letter dated
May 4, 1999, to Mr. Gerald R. Zimmerman of the Colorado River Board of
California: “Furthermore, the CEQA Guidelines, in Section 151051(d),
provide for two or more public agencies with a substantial claim to the
Lead Agency role to cooperatively act as Lead Agency, through contract,
joint exercise of powers, or similar devices.”

Occasions have arisen where Metropolitan has sought co-lead agency
designations with other public agencies, only to encounter unwillingness




by such agencies to do so because such designation is not explicitly
stated in the State CEQA Guidelines. They are concerned with the legal
ramifications of such relationships without what they view as an explicit
nexus in the guidelines to the statute. They further assume that under
potential litigation by opponents on the environmental documents, the
courts would favor the plaintiffs due to the question on the validity of co-
lead agency designation. :

Given the tirhing of this section’s revision, it would be beneficial for public
agencies to have more explicit language in the guidelines to allow for co-
lead agency arrangements, when applicable.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 156053. Guidelines, section
15050, subd. (a) states: " where a project is to be carried out or approved by more

"than one public agency, one public agency shall be responsible for preparing an EIR
or negative declaration for the project. This agency shall be called the lead
agency." (Emphasis added). Similarly, Guidelines, section 15051, subd. (d)

" states: "Where the provisions of subdivisions (a), (b), and (c) leave two or more
public agencies with a substantial claim to be the lead agency, the public agencies
may by agreement designate an agency as the lead agency." (Emphasis
added.) Also, current Guidelines, section 15053 (proposed Guidelines, section
15053, subd. (c) states: " .. .(b) [t]he Office of Planning and Research shall
designate a lead agency . . . (d) Designation of a lead agency . . ." (Emphasis
added.) The explicit requirement for a single lead agency set forth in the foregoing
provisions are not superseded by Subdivision (d) of section 15051, which
only states: "An agreement may also provide for cooperative efforts by two or more
agencies by contract, joint exercise of powers, or similar devices." The Resources
Agency finds that Guidelines, section 15051, subd. (d) does not allude to the
allowance for co-lead agency designation.

§ 15061. Review for Exemption.

Summary of Text: The originally—proposed:changes to the Guidelines, at section
15061, subdivision (e) state:

(e)When a non-elected official or decisionmaking body of a local lead
agency decides that a project is exempt from CEQA, and the public
agency approves or determines to carry out the project, that decision may
be appealed to the local lead agency’s elected decisionmaking body, if
~one exists. A local lead agency may establish procedures governing such

appeals. . . v .




Commenter: California Building Industry Association (“CBIA”), July 31,
2006

Comment Summary: CBIA states:

“This Guideline should specify that local lead agencies may establish time limits
governing such appeals.” CBIA also recommends that the phrase “and time
limits” be added to the last sentence of subdivision (e). |

Response to Comment The commenter’'s remarks do not warrant a change to the -
originally-proposed changes to the Guidelines at section 15061. This change is not
necessary as the proposed language in subdivision (e) states: “A local agency may
establish procedures governing such appeals.” Time limits governing such appeals |
could be one of the procedural requirements, but the Resources Agency finds it
would be difficult to list all potential procedures and confusing to only list a subset.

Commenter: MWD, July 31, 2006

Comment Summary: MWD states'that the amendments to subdivision (e) of this
section should allow for an agency to establish an appeals procedure. '

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15061 which already
states: “A local agency may establish procedures governing such appeals.”

Commenter: MWD, July 31, 2006

Comment Summary: MWD states:

. [T]he new amendment does not take into account Section 15025
(Delegation of Responsibilities) where a public agency may assign specific
functions to its staff to assist in administrating CEQA including determining
whether a project is exempt. Clarification of this part of the amendment to
this section by cross-referencing the delegation of authority to staff as
permitted under Section 15025 of the State CEQA Guidelines should be .

sufficient.

'Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15061. Even where a non-
elected official or decisionmaking body of a local lL.ead Agency utilizes the provisions

- of section 15025 in administering CEQA, the non-elected official or decisionmaking
body retains all the authority to determine whether the project is exempt. In other
words, assigning staff to assist in that determination does not shift the authority for
the final determination to the staff. Thus, the originally-proposed changes to the
Guidelines at section 15061 appropriately refer to determinations by a non-elected
official or decisionmaking body of a local lead agency. Cross-referencing section




15025 would be confusing, as the staff of a lead agency does not have the authority
- to make the determination that is the subject of the proposed addltlon of subdivision .
(e) to section 15061. |

" Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

This section deals with an appeal of a decision made by a non-elected
body that a project is exempt from CEQA. CBIA believes that this section
should clarify that the decision to exempt the project from CEQA, not the

- project, is subject to appeal pursuant [sic] this Guideline. In addition, this
Guideline should specify that local lead agencies may establlsh time limits
governing such appeals.

CBIA recommends specific language.

Response to Comment: More than one commenter stated that it is not clear
whether the phrase “that decision” in the originally-proposed changes to the
‘Guidelines refers to the decision that the project is exempt from CEQA or the
decision to approve the project. The Resources Agency agrees that the Guidelines
should distinguish between a decision about whether the project is subject to CEQA
and a decision to approve the project, and has modified the originally-proposed
changes to the Guidelines to provide that clarity.

In response to commenter’'s comment regarding local lead agencies'eétablishing
time limits governing such appeals, see response to MWD’s comment on '
Guidelines, section 15061, subd. (e).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code, -
the Resources Agency has modified the originally- proposed changes to the Guidelines
at section 15061, subd. () as follows:

§ 15061. Review for Exemption.

[(a): no changes]

(b) A project is exempt from CEQA if:

(1) The project is exempt by statute (see, e.g. Artlcle 18, commencing with
Section 15260).

(2) The project is exempt pursuant to a categorical exemption (see Article
19, commencing with Section 15300) and the application of that
categorical exemption is not barred by one of the exceptions set forth in
Section 15300.2.




(3) The activity is covered by the general rule that CEQA applies only to
projects which have the potential for causing a significant effect on the
environment. Where it can be seen with certainty that there is no
possibility that the activity in question may have a significant effect on the
environment, the activity is not subject to CEQA.

(4)' The project will be rejected or disapproved by a public agency. (See
Section 15270(b)).

(5) The project is exerhpt pursuant to the provisions of Article 12.5 of this
Chapter.

[(c) — (d): no changes]

(e) When a non-elected official or decisionmaking body of a local lead
agency decides that a project is exempt from CEQA, and the public
agency approves or determines to carry out the project, thatthe decision
that the.project is exempt may be appealed to the local lead agency’s
elected decisionmaking body, if one exists. A local lead agency may
establish procedures governing such appeals.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Sections 21080(b), 21080.9, 21080.10, 21084, 21108(b), 21151, and
21152(b), and 21159.21, Publlc Resources Code; No Oil, Inc. v. C/ty of
Los Angeles (1974) 13 Cal. 3d 68.

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

...[T]he term “that decision” is unclear. Does it mean the decision that the
project is exempt from CEQA or the decision to approve the project? This
confusion can be eliminated by changing “that decision” to “the decision
that the project is exempt.” With this change, the last phrase would read,
“...the decision that the project is exempt may be appealed to the local
lead agency’s elected decision making body, if one exists.

Response to Comment: In accordance with section 11346.8, subd. (c) of the
Government Code, the Resources Agency has modified the originally-proposed
changes to the Guidelines at section 15061, subd. (). See also response to
CBIA’s comment to Guidelines, section 15061, subd. (e).
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§ 15062. Notice of Exemption.

Summary of Text: The originally-proposed changes to the Guidelines, at section
15062, subdivision (e) state:

(e) When a local agency determines that a project is not subject to CEQA
under subdivision 15192, 15193, or 15194, and it approves or determines
to carry out that project, the local agency or person seeking project
approval shall file a notice of the determination with OPR.

Commenter: CBIA, July 31, 2006
. Comment Summary: CBIA states:

Although the statute uses the term “notice of determination” it is confusing
to use that term in the Guideline, because the notice that is posted
following use of one of these statutory exemptions will be a notice of
exemption, and this provisions is included within the Guideline on notices
of exemption. '

- CBIA suggests using the phrase “Notice of Exemption”, instead. '

Response to Comment: Several commenters found use of the term “notice of
determination” confusing. They note that this provision is included within the
Guidelines section addressing notices of exemption and that the notice that is
posted pursuant to this section will be a notice that an exemption is being claimed,
not a determination. In addition, lead agencies also file notices that are specifically
called Notices of Determination when they decide to approve or carry out a project
after preparation of an Initial Study/Negative Declaration or an environmental impact
report (“EIR"). '

The Resources Agency is sympathetic to the commenters’ concern about confusion
in the titles of various notices that are prepared during the CEQA process. Projects
may be exempt from CEQA for a variety of reasons, all of which are identified in
section 15061 of the Guidelines. For projects identified in subdivisions (b)(1) — (4) of
that section, preparing a Notice of Exemption as described in this section is optional.
However, for that subset of projects identified in subdivision (b)(5) of Section 15061 -
- projects that are eligible for an exemption pursuant to Article 12.5 of the Guidelines
-- a separate requirement for notice is imposed. (See Pub. Resources Code, §
21152.1.) The notice required by this statutory section is not the same as the
optional Notice of Exemption described in subdivisions (a) — (¢) of this Section.

Therefore, although the statute itself refers to this notice as “notice of the

determination” (Pub. Resources Code, § 21151, subd. (a)), using a different phrase
to describe the notice is appropriate for the Guidelines, and the Resources Agency
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has modified the originally-proposed changes to the Guidelines to remedy the
potential confusion. In addition, the originally-proposed changes to the Guidelines
contain a typographical error. Specifically, it incorrectly references “subdivisions
15192, 15193, and 15194." The correct references are “sectlons 15193, 15194, and
15195."

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
at section 15062, subd. (e) as follows:

§ 15062. Notice of Exemption.

. (a) When a public agency decides that a project is exempt from CEQA -

-pursuant to Section 15061, and the public agency approves or determines
to carry out the project, the agency may file a Notice of Exemption. The
notice shall be filed, if at all after approval of the project. Such a notice
shall include:

[(1) - (4): no changes]
[(b) — (d): ho changes]

(e) Wheh a local agency determines that a project is not subject to CEQA
under subdivisien sections 4549245403 54510415193, 15194, or

15195, and it approves or determines to carry out that project, the local

agency or person seeking project approval shall file a notice etthe

determination with OPR Identlfvmg the section under which the exemgtlo
is claimed.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Sections 21108, 21152, and 21152.1, Public Resources Code.

Commenter:  County of San Diego, July 26, 2006
Comment Summary: Coun’ty of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests.that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the

originally-proposed changes to the Guidelines at section 15062. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is
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currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego's comments on Guidelines,
sections, 15191, 15192, 15193, 15194, and 15195.

Commenter: Sandra Genis, July 31, 2006

Comment Summary: Ms. Genis asks whether “Sectlon 15062 [IS] intended to refer
to a Notice of Exemption?”

Proposed Response to Comment: In accordance with section 11346.8, subd. (c)
of the Government Code, the Resources Agency has modified the originally-
proposed changes to the Guidelines at section 15062, subd. (¢). See response to
CBIA’'s comment to Guidelines, section 15062, subd. (e).

Commenter: MWD, July 31, 2006
Comment Summary: MWD states:

Using the phrase ‘a notice of the determination’ might be confused with -
‘Notice of Determination,” the form used when project approval has
occurred where the action was supported by an environmental impact
report or a negative declaration. To be explicitly clear, it is recommended

_that that phrase be replaced with ‘a Notice of Exemption.” While the
proposed phrase is exactly what is stated in the statute, there is no reason
why in the State CEQA Guidelines they have to be duplicated exactly with
that of the statute. It would be better to be clear on this issue to avoid
having the Lead Agency make a mistake and file the wrong form.

Response to Comment: In accordance with section 11346.8, subd. (c) of the
Government Code, the Resources Agency has modified the originally-proposed
changes to the Guidelines at section 15062, subd. (). See response to CBIA’s
comment on Guidelines, section 15062, subd. (e).

'§15073. Public Review of a Proposed Negative Declaration or

Mitigated Negative Declaration.

Summary of Text: The originally-proposed changes to the Guidelines at section

15073, subdivision (b) state:

When a proposed negative declaration or mitigated negative declaration
and initial study have been submitted to the State Clearinghouse for .
review by state agencies, the public review period shall be at least as long
as the review period established by the State Clearinghouse. The public
review period and the state agency review period may, but are not

required to, begin and end at the same time. thepublicreviewperod

13




ST N R

Gleanngheus& Dav one of the state review perlod shall be the date that
the State Clearinghouse distributes the document to state agencies.

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA states:

We are concerned that these sections leave the state review period open-
ended, indefinitely delaying the CEQA review period. We suggest that
language be added to the end of these[] sections to clarify and resolve
these concerns.

CBIA suggests that language be added stating that the State Clearinghouse shall be
deemed to have distributed the environmental document within three working days
unless the State Clearinghouse has provided written notification to the lead agency
that the environmental document was incomplete and has specified the additional
needed information. ,

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. The purpose of this
rulemaking is to clarify and update the Guidelines to be consistent with the recent
legislative enactments that have modified CEQA. The benefit to the public of
having a complete environmental document outweighs the benefit to the public of
the change expressed by the commenter. Additionally, the State Clearinghouse is
required to distribute a complete submittal within three-working days. (Pub.
Resources Code, § 21091, subd. (c)(3).)

Commenter: MWD, July 31, 2006

Comment Summary: MWD requested that the following language be added to
clarify the end date for the public review process:

The end date established for state review does not affect the end date for
public review provided the public review period is at least equal in duration
to the state review period.

Response to Comment: The commenter's remarks do not warrant a change to
originally-proposed changes to the Guidelines at section 15073. The originally-
proposed changes to the Guidelines state that the two review periods may, but are
not required to, begin and end at the same time. In addition, subdivision (b) of this
section states that, “the public review period shall be at least as long as the review
period established by the State Clearinghouse.” Thus, the commenter’s proposed
language would duplicate both the existing and proposed language in the originally-
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proposed changes to the Guidelines. As a result, no additional changes are
proposed.

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states:

Proposed Guidelines sections 15073(b), 15087(e), and 15105(c) have
been revised to explain exactly when the time period commences for the
state agencies’ review period. Sierra Club would like to see language
added to these section[s] to state that ‘[d]Jay one of the public review
period shall be the date that the lead agency distributes the document to
interested members of the public who have timely requested inclusion in
the distribution list’ or similar words.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. Both the statute
(Pub. Resources Code, § 21091) and the regulation require actual notice, and it is
not necessary to mandate a specific procedure to accomplish actual notice. Rather,
‘the means by which actual notice is provided is appropriately left to the discretion of
the lead agency. ,

§ 15087. Public Review of a Draft EIR.

Summary of Text: The originally-proposed changes to the Guidelines at section
15087 subdivision (e), state:

When a draft EIR has been submitted to the State Clearinghouse, the
public review period shall be at least as long as the review period
established by the State Clearinghouse. The public review period and the
state agency review period may, but are not required to, begin and end at
the same time. Day one of the state review period shall be the date that
the State Clearlnqhouse dlstrlbutes the document to state agencies. the

peﬂed-estabhshed—b%the—@eaﬁngheuse— ThIS language is identical to
that proposed for subdivision (b) of Section 15073.

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA provided the same comment on this section as it did for
section 15073.
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Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. See response to
CBIA’'s comment on Guidelines, section 15073.

Commenter: MWD, July 31, 2006

-Comment Summary: MWD provided the same comment on this section as it did
for section 15073.

Response to Comment: The commenter's remarks do not warrant a change to the -
originally-proposed changes to the Guidelines at section 15073. See response to
MWD’s comment on Guidelines, section 15073.

Commenter: Sierra Club, July 27, 2006

Comment Suminary: Sierra Club provided the same comment on this section as it
did for section 15073.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. See response to
Sierra Club’s comment on Guidelines, section 15073.

§ 15105. Public Review Period for a Draft EIR or a Proposed
Negative Declaration or Mitigated Negative Declaration.

Summary of Text: The originally-prop'osed'changes to the Guidelines, at section
15105 at subdivision (e) state:

(e) The State Clearinghouse shall distribute a draft EIR or proposed
negative declaration or mitigated negative declaration within three working
days after the date of receipt if the submittal is determlned by the State
Clearinghouse to be complete.

Commenter: California Department of Transportation (“Cal Trans”), July 28,
2006

.Comment Summary: Cal Trans states that the proposed language in subdivision
(e) is ambiguous, and would like language added which defines the word complete,
specifically proposing language that defines completeness in terms of the numbers
of copies of the environmental document that are submitted to the State
Clearinghouse.

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. The commenter’s
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statement implies “complete” refers to the number of copies of the environmental
document submitted. This interpretation is not supported by a reading of the
complete statutory language, which includes the sentence, “The State
Clearinghouse shall specify the information that will be required in order to
determine the completeness of the submittal of the CEQA document.” (Pub.
Resources Code, section 21091(c)(3).) The simplest and most logical interpretation
of this sentence is that “completeness” requires more than the correct number of
copies; it requires an analysis based on information. The Resources Agency has
determined that the commenter's proposed language is inconsistent with the statute.

'Commenter: CBIA, July 31, 2006

Comment Summary: CBIA provided the same comment on subdivision (c) of this
section as it did for subdivision (b) of Guidelines, section 15073 and subdivision (e)
of Guidelines, section 15087.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. See response to
CBIA’s comment on Guidelines, section 15073, subd. (b). :

Commenter: MWD, July 31, 2006

Comment Summary: MWD provided the same comment on subdivision (c) of this
section as it did for section 15073, subdivision (b).

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. See response to
MWD’s comment on Guidelines, section 15073, subd. (b).

| Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club provided the same comment on subdivision (c) of
this section as it did for section 15073, subdivision (b).

Response to Comment: T‘he commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. See response to
Sierra Club’s comment on Guidelines, section 15073, subd. (b).

§ 15155. City or County Consultation with Water Agencies.

Summary of Text: Section 15155 is an entirely new section of the Guidelines,
although some of the proposed language is similar to that in Section 15083.5, which the
Resources Agency proposes to repeal. The Resources Agency received several
comments on this new section. In order to show the new section as well as the
comments, responses and the Modifications, the Resources Agency will first show
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Section 15155, as originélly-proposed, followed by the summary of comments and
responses thereto, and the full section as modified: :

A. Full Téxt of Originally-Proposed Changes to the Guidelines at
section 156155:

§ 15155. City or County Consultatibn with Water Agencies.

(a) The following definitions are applicable fb this section.

(1) A “water-demand project” means:

(A) A residential development of more than 500 dwelling
units.

(B) A shopping center or business establishment employing
more than 1,000 persons or havmq more than 500, 000
square feet of floor space.

~ (C) A commercial office building employing more than 1,000
persons or having more than 250,000 square feet of floor

space.

(D) A hotel or motel, or both, having more than 500 rooms.

(E) A industrial, manufacturing, or processing plant, or

industrial park planned to house more than 1,000 persons,

occupying more than 40 acres of land, or having more than
~ 650,000 square feet of floor area.

(F) A mixed-uée project that includes one or more of the
projects specified in subdivision‘(a)(1) of this section.

(G) A project that would demand an amount of water
equivalent to, or greater than, the amount of water required
by a 500 dwelling unit project.

(H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1 A proposed residential, business, commercial, hotel
or motel, or industrial development that would account
for an increase of 10 percent or more in the number of
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a public water system's existing service connections;
or

2. A mixed-use project that would demand an amount
of water equivalent to, or greater than, the amount of
water required by residential development that would
represent an increase of 10 percent or more in the
‘number of the public water system's existing service
connections.

() The adoption or amendment of a general plan is not, by
itself, a water demand project.

(2) "Public water system" means a system for the provision of piped
water to the public for human consumption that has 3000 or more
service connections. A public water system includes all of the

following:

(A).Any collection, treatment, storage, and distribution facility
under control of the operator of the system which is used
primarily in connection with the system.

(B) Any collection or pretreatment storage facility not under
the control of the operator that is used primarily in -
connection with the system. '

(C) Any person who treats water on behalf of one or more
public water systems for the purpose of rendering it safe for
human consumption.

(3) “Water acquisition plans” means any plans for acquiring
additional water supplies prepared by the public water system or a
city or county lead agency pursuant to subdivision (a) of Section
10911 of the Water Code.

(4) "Water assessment” means the water supply assessment that
must be prepared by the governing body of a public water system,
or the city or county lead agency, pursuant to Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the
elements of the assessment required to comply with subdivisions
(d), (e), (f), and (g) of section 10910 of the Water Code.

(5) "City or county lead agency” means a city or county, acting as
lead agency, for purposes of certifying or approving an
environmental impact report, a negative declaration, or a mitigated
negative declaration for a water-demand project.
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{b) At the time a city or county lead agency determines whether an
environmental impact report, a negative declaration, or a mitigated
negative declaration is required for the water-demand project, the city or
county lead agency shall take the following steps:

(1) The city or county lead agency shall identify any water system
that either: (A) is a public water system that may supply water to
the water-demand project, or (B) that may become such a public
water system as a result of supplying water to the water-demand
project. The city or county lead agency shall request the governing
body of each such public water system to prepare a water
assessment. The governing body of the public water system must

" approve the water assessment prepared pursuant to this section at
a reqular or special meeting.

(2) If the city or county lead agency is not able to identify any public
water system that may supply water for the water-demand project,
the city or county lead agency shall prepare its own water
assessment after consulting with any entity serving domestic water
supplies whose service area includes the site of the water-demand
project, the local agency formation commission, and the governing
body of any public water system adjacent to the site of the water-
demand project. The governing body of the city or county lead
agency must approve the water assessment prepared pursuant to
this section at a regular or special meeting.

(c) If the governing body of a public water system is preparing the water
assessment, it must submit the requested water assessment to the city or
county lead agency within 90 days after the date on which the governing
body of the public water system received such request. Before the
expiration of the 90-day period, a representative of the governing body of
the public water system may meet with the city or county lead agency and
" request a 30-day extension of time to prepare and adopt the water
assessment. The city or county lead agency must grant any reasonable
request. If the governing body of the public water system fails to request
and receive an extension of time, or fails to submit the water assessment
notwithstanding the 30-day extension, the city or county lead agency may
‘'seek a writ of mandamus to compel the governing body of the public water
system to comply with the requirements of Sections 10910-10914 of the
Water Code to submit the water assessment.

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subsequent water-
demand projects that were included in such larger water-demand project if
all of the following criteria are met:
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(1) The entity completing the water assessment had concluded that
its water supplies are sufficient to meet the projected water demand
associated with the larger water-demand project, in addition to the
existing and planned future uses, including, but not limited to,
agricultural and industrial uses; and

(2) None of the following changes has occurred since the
completion of the water assessment for the larger water-demand

project:

(A) Changes in the larger water-demand project that result in
a substantial increase in water demand for the water-
demand project.

(B) Changes in the circurhstances or conditions substantially
affecting the ability of the applicable agencies to provide a
sufficient supply of water for the water-demand project.

(C) Significant new information becomes available which
~was not known and could not have been known at the time
when the entity had reached the conclusion in subdivision

(a(1).

(e) The city or county lead agency shall include the water assessment,
and any water acquisition plan provided pursuant to subdivision (a) of
Section 10911 of the Water Code in the EIR, negative declaration, or
mitigated negative declaration prepared for the water-demand project, and
may include an evaluation of the water assessment and water acquisition
plan information within such environmental document. The city or county
lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demands of the
project, in addition to existing and planned future uses. If the a city or
county lead agency determines that water supplies will not be sufficient,
the city or county lead agency shall include that determination in its
findings for the water-demand project pursuant to Sections 15091 and
15093. -

Note: Authority Cited: Section 21083, Public Resources Code. Reference: _
Section 21151.9, Public Resources Code, Sections 10910- 10914 of the Water
Code. :
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1. § 15155, subd. (a)(1)

Summary of Text: The originally-proposed changes to the Guidelines at section ‘
15155, subdivision (a)(1) state:

"(a) The foIlowinq definitions are applicable to this section.

(1) A "“water-demand project” means:

(A) A residential development of more than 500 dwelling
units.

(B) A shopping center or business establishment employing
more than 1,000 persons or having more than 500,000
square feet of floor space.

(C) A commercial office building employing more than 1,000
persons or ha_vinq more than 250,000 square feet of floor

space.

(D) A hotel or motel, or both, having more than 500 rooms.

(E) A industrial, manufacturing, or processing plant, or
industrial park planned to house more than 1,000 persons;
occupying more than 40 acres of land, or havmq more than
650,000 square feet of floor area.

(F) A mixed-use project that includes one or more of the
projects specified in subdivision (a)(1) of this section.

- (G) A project that would demand an amount of water
equivalent to, or greater than, the amount of water required
- by a 500 dwelling unit project.

(H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1 A proposed residential, business; commercial, hotel
or motel, or industrial development that would account
for an increase of 10 percent or more in the number of
a public water system's existing service connections;
or

2. A mixed-use project that would demand an amount
of water equivalent to, or greater than, the amount of
water required by residential development that would
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represent an increase of 10 percent or more in the
number of the public water svstem s existing service
connections.

(1) The adoption or amendment of a general plan is not, by
itself, a water demand project.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

We propose to use the term ‘water supply assessment project.” We have
determined that a term is needed in the CEQA guidelines that
distinguishes SB 610 projects from other projects, and that the guidelines
should not use the term ‘project’ as Water Code section 10912 does. We .
have determined that the that the phrase ‘water supply assessment
project’ is most accurate in advising the reader of precisely what the
guidelines are referring to, using language with which practitioners are
already familiar. We find the phrase ‘Water demand project’ would be
“confusing, since projects demand water whether or not they are subject to
SB 610. Additional edits clarify the language.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1). The
Resources Agency does not find the phrase “water demand project” confusing since
the phrase is defined in Guidelines section 15155, subd. (a)(1). Therefore, no -
changes to this phrase are proposed.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

...[lif the Guidelines delete the statutory reference to ‘proposed’ projects,

- anti-development groups may argue that a water supply assessment is
required whenever someone proposes to add to existing development,
with the resulting total exceeding the threshold criteria (e.g. when adding
200 rooms to a 300-room hotel).

CBIA also proposes language.
Response to Comment: The commenter’s remarks do not warrant a change to
originally-proposed changes to the Guidelines at section 15155. Although the

sections of the Water Code that identify the assessment process use the phrase
“proposed project”’, CEQA always applies to proposed projects and CEQA
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Guidelines generally refer to “projects”, when such projects are proposed. Thus, this
recommended change is unnecessary. R :

Also, whether additions to existing projects would trigger the assessment
requirements is addressed by well-established principles of CEQA applicable to the
determination of the “baseline” for the project. For example, Guidelines, section
15125, subd. (a) states that the physical environmental conditions as they exist at
the time of the notice of preparation will normally constitute the baseline conditions
by which a lead agency determines whether an impact is significant.

Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD states:

. To avoid confusion, EBMUD requests that the list of projects that fall
within the definition of ‘water demand projects’ in the new guideline
Section 15155 include the term ‘proposed,’ which is used in the definition
of ‘project’ set forth in Water Code Section 10912.

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1). See
response to CBIA’s similar comment on Guidelines, section 15155, subd. (a)(1).

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states: “Section 15155(a)(1)(A) through (E)
should include the word ‘proposed’ following the word ‘A’ and the beginning of each
of these paragraphs.” ’

Response to Comment: The commenter's remarks do not warrant a change to the
“originally-proposed changes to the Guidelines at section 15155, subds. (a)(1)(A) —

(E). See responses to CBIA's and EBMUD's similar comments on Guidelines,
section 15155, subd. (a)(1). _

2. § 15155, subd. (a)(1)(A)

Summary of Text: The orfginally-proposed changes to the Guidelines at section
15155, subdivision (a)(1)(A) state: '

(a) The following definitions are applicable to this section.

(1) A “water-demand project’ means:

(A) A residential development of more than 500 dwelling units.
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Commenter: EDAW, July 11, 2006
Comment Summary: EDAW states:

[ realize that the changes to § 15155 are based on changes to State law,
but a ‘dwelling unit’ is not a good threshold to be used in issues dealing
with water demand. As everyone knows, an urban studio apartment is a
dwelling unit and a suburban, large-lot, five-bedroom house is a dwelling
unit. These dwelling units have vastly different long-term water demands.
Is there any movement in State law or the guidelines to reconcile this? If
not, perhaps this could be considered.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1)(A). As
the commenter points out, the originally-proposed changes to the Guideline reflects
statutory definitions. (Wat. Code, § 10912, subd. (a).) There is no basis for
formulating a different definition. In addition, even if a development of 499 dwelling
units that use vast amounts of water is proposed, the fact that these Water Code
assessment requirements are not mandatory does not relieve the lead agency for
the responsibility of assessing the water impacts of the project. In fact, CEQA
requires lead agencies to evaluate all impacts of a project (Pub. Resources Code,
section 21002.1; CEQA Guidelines, § 15064), and the trigger levels in Water Code,
section 10912 do not suspend those requirements for projects not meeting the
trigger levels. Rather, the effect of the trigger levels is that lead agencies must
follow the Water Code assessment requirements for projects that are above the
trigger levels, and have discretion to conduct the environmental analysis of water
use impacts of projects below the trigger levels in a different manner. Moreover,
nothing prevents lead agencies from taking advantage of the water assessment
method identified in the Water Code provisions for projects that are below the trigger
level. ' ‘ ‘

3. § 15155, subd. (a)(1)(E)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(1)(E) state: ‘

(E) A industrial, manufacturing, or processing plant, or industrial park
planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet of floor area.

Comment Summary: No comments were received on this subdivision. The ofiginally-
proposed changes to the Guidelines-contained a typographical error.
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Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has mOdlerd the originally- proposed changes to the Guidelines
as follows:

(E) An industrial, manufacturing, or processing plant, or industrial park

. planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet or floor area.

4. § 15155, subd. (a)(1)(F)

Summary of Text: The orlglnally—proposed changes to the Gu1del|nes at section
15155, subd. (a)(1)(F) state:

~ (F) A mixed-use project that includes one or more of the projects specmed
in subdivision (a)(1) of this section.

Commenter:: CBIA, July 31, 2006

Comment Summary: CBIA recommends that subd. (a)(1)(F) be revised to read
“[a] mixed-use project that includes one or more of the projects specified in
subdivision (a)(1)(A) — (E),” which suggests to us that the original language referring
to “(a)(1)” may be too broad because paragraphs (F) through (J) are inapplicable.

Response to Comment: The originally-proposed changes to the Guidelines
inadvertently included subdivision (a)(1)(F). (See Wat. Code, § 10912, subd. (a)(6).)
The appropriate citation is to subdivisions (a)(1)(A) — (E) and (G). :

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(F) A mixed-use Aproiect that includes one or more of the projects specified

in subdivisions (a)(1)(A), (a)(1)(B), (a)(1)(C). (a)(1)(D), (a)(1)(E), and
(a)(1)(G) of this section. ‘

5. §151 55,4subd. (a)(1)(H)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(1)(H) state:

(H) For public water systems with fewer than 5,000 service connections, a
-~ project that meets the following criteria:




1 A proposed residential, business, commercial, hotel or motel, or
industrial development that would account for an increase of 10
percent or more in the number of a public water system's existing
service connections; or '

2. A mixed-use project that would demand an amount of water
equivalent to, or greater than, the amount of water required by
residential development that would represent an increase of 10
percent or more in the number of the public water system's existing
service connections. -

Commienter: CBIA, July 31, 2006

Comment Summary: CBIA recommends re-ordering the language contained in
subdivision (a)(1)(H) as follows:

A proposed residential, business, commercial, hotel or motel, or industrial
development that would account for an increase of 10 percent or more in

the number of existing service connections of a public water system with

fewer than 5,000 service connections.

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1)(H).
The re-ordering of language recommended by the commenter in subdivision
(a)(1)(H) varies from the ordering contained in the statute, and the commenter does
not offer an explanation, nor does the Resources Agency see any reason, as to why
it is preferable. Without a basis for amending the statutory ordering of the
subdivision, the Resources Agency finds it more appropriate to retain the statutory
ordering for the sake of consistency.

6; § 15155, subd. (a)(1)(1)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(1)(l) state: ‘

(1) The adoption or amendment of a general plan is not, by itself, a water
demand project.

Commenter: Sandra Genis, July 31, 2006

Comment Summary: Ms. Genis comments that the language in subdivision

-(a)(1)(l) of the proposed amendment excluding general plan amendments from
the definition of water demand projects, renders the amendments inconsistent

with the general thrust of Water Code sections 10910-10915. Ms. Genis




contends that these sections address deviations from anticipated growth under
an adopted Urban Water Management Plan. (Wat. Code, § 10610, et seq.) She
also states that inclusion of projects that create water demand that is equivalent
to or greater than that created by a 500 dwelling unit project could be construed
to include a general plan amendment. '

Response to Comment: Two commenters stated that the originally-proposed
‘changes to the Guidelines adding section 15155, subd. (a)(1)(l) does not have a
statutory basis. While the Resources Agency believes the language can be
supported, the question of when the adoption or amendment of a general plan
occurs “by itself’ could raise considerable confusion. Accordingly, the Resources
Agency plans to delete the originally-proposed language to the Guidelines, deleting
proposed subdivision (a)(1)(1), so as to mirror the statute.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows: :

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

Section 15155(|) states that the ‘adoption or amendment of a general plan is not,
by itself, a water.demand project.” Such a distinction is not contained in the
language of SB 610. Instead, the purpose of SB 610 was to require a water
supply assessment for any project that is subject to CEQA. Therefore, this
purported exception should be deleted, since there is no legal basis for this
provision in the guideline. ‘

Response to Comment: In accordance with section 11346.8, subd. (c) of the
Government Code, the Resources Agency has modified the originally-proposed
changes to the Guidelines at section 15155, subd. (a)(1)(l). - See response to Ms.
Sandra Genis’'s comment on Guidelines, section 15155, subd. (a)(1)(1).

| 7. § 15155, subd. (a)(3)

" Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(3) state: '

(3) “Water acquisition plans” means any plans for acquiring additional
water supplies prepared by the public water system or a city or county
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lead agency pursuant to subdivision (a) of Sectlon 10911 of the Water
Code.

Commenter: CBtA, July 31, 2006

' Comment Summary: CBIA states: “Subdivision (a)(3) should be deleted because -
the new terminology it proposes is not necessary . . . ."

Response to Comment: The commenter's remarks do not warrant a change to the
Guidelines, section 15155, subd. (a)(3). Several commenters stated that it is
unnecessary to provide a definition of “water acquisition plan” in the originally-
. proposed changes to the Guidelines adding proposed subdivision (a) of this
regulation. Because the phrase “water acquisition plan” refers to a specific plan
“identified in Water Code, section 10911, the Resources Agency believes it is
appropriate to include a definition of this term in the Guideline. However, because
the definition is provided in proposed subdivision (a)(3), it is unnecessary to repeat
the definition in proposed subdivision (e) of this section. Therefore, the Resources
Agency also has modified the originally-proposed changes to the Guidelines by
omitting the repetitive phrasing in the originally-proposed addition of subdivision (e)
to section 15155.

See CBIA’s comment summary and Resources Agency’s response to comment on -
Guidelines, section 15155, subd. (e).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to Guidelines,
_section 15155, subd. (e) (as also shown below) as follows:

(e) The city or county lead agency shall include the water assessment
and anv water acquisition pla

da in the EIR, negative declaratlon or
mltlgated negatlve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
planned future uses. If a city or county lead agency determines that water
supplies will not be sufficient, the city or county lead agency shall include
that determmatlon in its flndlnqs for the water-demand prolect pursuaptie

Note: Authority Cited: Section 21083, Public Resources Code. Reference:
Section 21151.9, Public Resources Code Sections 10910-109145 of the
Water Code.
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Commenter: EBMUD, July 26, 2006
Commént Summary: EBMUD states:

The definition of ‘water acquisition plan’ seems to be unnecessary. This
terminology is only used in subsection (e), where the reference is to ‘any water
acquisition plan provided pursuant to subdivision (a) of Section 10911 of the
Water Code.” Slnce this is fairly self-explanatory, the definition may not be
needed.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(3).
However, in accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to Guidelines,
section 15155, subd. (e). See response to CBIA’s comment on Guidelines, section
15155, subd. (a)(3).

8. § 15155, subd. (a)(4)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(4) state:

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or -
county lead agency, pursuant to Sections 10910 to 10915 of the Water
Code, and that includes, without limitation, the elements of the
assessment required to comply with subdivisions (d), (e), (f), and (g) of
section 10910 of the Water Code.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

Subdivision (a)(4) should be conformed to the statutory language. The
only Water Code section that refers to preparation of an assessment is
section 10910. The additional verbiage in this guideline may be read to
create requirements that do not appear in the law. Again, adding such
technical requirements creates a trap for the unwary, and may be
construed to provide what should be an illegitimate basis for challengmg
an agency decision.

Response to Comment: The commenter's remarks do not warrant a change to the
Guidelines, section 15155, subd. (a)(4). The definition of “water assessment” was




carefully drafted to include the entirety of the process that a city or county lead
agency must undertake pursuant to Water Code sections 10910 — 10915. It is
ultimately the city or county lead agency that is subject to the provisions of this
section, so it is appropriate to include reference to all provisions in the Water Code
that may be applicable to them. For example, Water Code section 10911,
subdivision (a) includes mandates applicable to city or county lead agencies (but not
public water systems), and section 10912 includes definitions that apply to all

- entities — both city and county lead agencies as well as public water systerns —
subject to the requirements of these sections of the Water Code. Thus, the
proposed definition conforms to all statutory requirements. We find the commenter’s
proposed definition inappropriately selective. Limiting the reference in this definition
to Water Code section 10910 would omit applicable provisions and thus be
inconsistent with the statute.

However, Sierra Club noted that the originally-proposed changes to the Guidelines
adding proposed section 15155, subd. (d) omits an important criterion that the
previously completed water assessment must comply with the provisions of sections
10910-10914 of the Water Code. The originally-proposed changes to the Guidelines
adding proposed section 15155, subd. (d), state:

(d) If a water-demand project has been the subject of a water assessment,

no additional water assessment shall be required for subseguent water-
demand projects that were included in such larger water-demand project if
all of the following criteria are met:

The Resources Agency believes that this criterion is expressly stated in the definition
of water assessment at subdivision (a)(4) of proposed section 15155 of the
originally-proposed changes to the Guidelines. For the avoidance of doubt, the
Resources Agency has modified the originally proposed changes to the Guidelines
adding proposed subdivision (a)(4) of this section to ensure that the definition of
“water assessment” only includes those assessments that are prepared in
conformity with the applicable legal requirements. See Sierra Club’s comment
summary and Resources Agency's response to comment on Guidelines, section
15155, subd. (d).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(4) “Water assessment” means the water supply assessment that must be

prepared by the governing body of a public water system, or the city or

county lead agency, pursuant to and in compliance with Sections 10910 to

10915 of the Water Code, and that includes, without limitation, the

elements of the assessment required to comply with subdivisions (d), (&),
-~ (f), and (g) of section 10910 of the Water Code.
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9. § 15155, subd. (b)

Summary of Text: The originally-proposed changes to the Guidelines at sectlon
15155, subdivision (b), state:

(b) At the time a city or county lead agency determines whether an
environmental impact report, a negative declaration, or a mitigated
neqative declaration is required for the water-demand project, the city or
county lead agency shall take the following steps:

Commenter: - CBIA, July 31, 2006
‘Comment Summary: CBIA states:

As written, the proposed Guideline implies that every project meeting the
criteria of section 10912 must trigger the need for an EIR, negative
declaration, or mitigated negative declaration. That is not the case. A
project may require only an addendum, may be exempt, or may require no
environmental documentation. We propose the following modifications to
clarify that certain consequences follow only “if” the lead agency
determines an EIR, negative declaration, or mitigated negative declaratlon
is required.

In addition, although there is no discussion of the proposed change in the

~ text accompanying its recommendations, CBIA also recommends adding
the phrase “at the time of that determination” to the language of
subdivision (b).

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15155, subd. (b). The
phrase “At the time a city or county lead agency determines whether an
environmental impact report, a negative declaration, or a mitigated negative

- declaration is required” come directly from the Water Code. The Resources Agency
does not find that the language as written “implies that every project meeting the
criteria of section 10912 must trigger the need for an EIR, negative declaration, or
mitigated negative declaration.” :

However, as noticed in the Resources Agency’s Notice of Modification to originally-
proposed changes to the Guidelines, Subdivision (b) of Water Code § 10910 says
that the Water Code provisions apply when a lead agency determines whether an
EIR, negative declaration or mitigated negative declaration is required; supplements
to EIRs or negative declarations are not mentioned. Accordingly, when the
originally-proposed changes to the Guidelines for this section were drafted, no
reference to supplements was made. However, Water Code, section 10910 and
Public Resources Code, section 21151.9 state that a city or county lead agency
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review of a water-demand project, as defined in the Water Code, is subject to the
provisions of Water Code section 10910, ef seq. [n other words, these specific
water assessment requirements apply to any environmental documentation the lead
agency is preparing, including supplements to an EIR, negative declaration, or
mitigated negative declaration. '

CEQA requires supplements in certain circumstances. (See CEQA Guidelines, §
15163.) For example, when changes or new information affect the availability of
water for the project, the lead agency will be required to assess the change in water
availability in a supplement. Nothing in Water Code, section 10910 eliminates that
obligation. Accordingly, the Resources Agency has modified the originally-proposed
changes to the Guidelines to include supplements to the list of environmental
documents in subdivision (b) in order to be consistent with the statute.

In addition, the proposed addition of subdivision (d) expressly provides an exemption
to the steps required in the proposed addition of subdivision (b). The Resources
Agency believes it useful to include a reference to that relationship in the proposed
addition of subdivision (b) as well, for the sake of additional clarity.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows: . ' ‘ .

(b) Subject to section 15155, subd. (d) below, aAf the time a city or county

lead agency determines whether an environmental impact report, a
negative declaration, or a mitigated negative declaration, or any
supplement thereto, is required for the water-demand project, the city or
county lead agency shall take the following steps:

Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD. asked:

Does the new guideline Section 15155 intend that WSAs are also required
for projects for which an [sic] Notice of Exemption is prepared? Or are
WSAs only required for Negative Declaration, Mitigated Negative
Declaration, and EIRs?

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (b). The
requirements of this section do not apply to exempt projects, and the Resources
Agency finds that this is already clear in the proposed changes to'the Guidelines and
that no changes are necessary. However, in accordance with section 11346.8,
subd. (c) of the Government Code, the Resources Agency has modified the
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originally-proposed changes to Guidelines, section 15155,-subd. (b). See response .
. to CBIA’'s comment on Guidelines, section 15155, subd. (b).

10. § 15155, subd. (b)(1)

Summary of Text: The originaI\Iy—proposed changes to the Guidelines at section
15155, subd. (b)(1) state:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water
system to prepare a water assessment. The governing body of the public
water system must approve the water assessment prepared pursuant to
this section at a reqular or special meeting.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The phrase ‘governing body’ should be deleted because the proposal to
require that the lead agency submit a request to “the governing body” of
the water supplier is not a requirement of the statute, creates a trap for the
unwary, and may be construed to provide what should be an illegitimate
basis for challenging a decision. '

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (b)(1). The
phrase “governing body” was added to the regulatory language in drafting this
regulation because it is clear that the statutory definition of “public water system”
refers to the physical facilities that treat water.” (See Wat. Code, § 10911, subd. (c).)
A lead agency must address its request to an entity capable of providing a response
- a governing body must necessarily be the recipient of such a request.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:
The request that the lead agency is to submit is described in Water Code
10910(c)(1), which requires a request regarding the urban water -
management plan, not a request for a water supply assessment. Having a

guideline that requires a request for a water supply assessment, when the
statute requires a request relating to the urban water management plan,
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would create confusion and be unworkable. We believe that the
Guidelines should not add requirements not required by law.

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15155, subd. (b)(1).
Water Code, section 10910 explicitly states that the lead agency is directed to
request an assessment and that this requirement applies regardless of whether the
proposed project was included in the most recent urban water management plan.
(See Wat. Code, § 10910, subds. (c)(2) and (g)(1).)

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA comments that the last sentence of this subdivision
should be deleted because it directs water agencies, rather than lead agencies,
which is what CEQA guidelines are authorlzed to do.

Response to Comment: This commenter stated that the last sentence of this
subdivision should be deleted because it directs water agencies, rather than lead
agencies. While the Resources Agency does not necessarily agree with the
underlying reasoning of the commenter, the purpose of this rulemaking is to provide
guidance to lead agencies. Accordingly, the Resources Agency has modified the
originally-proposed changes to the Guidelines to direct lead agencies.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water

system to determine whether the projected water demand associated with ‘
a water-demand project was included in the most recently adopted urban

water management plan adopted pursuant to Part 2 (commencing with

Sectlon 10610) and to prepare a water assessment ggroved at a regula

Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD comments that the proposed language fails to

expressly reference a step in the water supply and demand assessment process --
the request that the public water system identify whether the project was included in
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the most recent urban water management plan -- and that confusion could result.
EBMUD recommends inclusion of the language stating that the city or.county shall
request the public water system to identify whether the proposed project was
included in the most recent urban water management plan.

Response to Comment: This commenter stated that the originally-proposed
changes to the Guidelines adding this subdivision fails to expressly reference a step
in the water supply and demand assessment process -- the request by the lead '
agency that the public water supply identify whether the project was included in the
most recent urban water management plan. The Resources Agency agrees and has
modified the originally-proposed changes to the Gwdellnes to expressly include this

step.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,

the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-.
demand project, or (B) that may become such a public water system as a.
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water

system to determine whether the projected water demand associated with.

a water-demand project was included in the most recently adopted urban

water management plan adopted pursuant to Part 2 (commencing with
ec’uon 10610)! and to prepare a water assessment QQI‘OVGd at a regular

11. § 15155, subd. (b)(2)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (b)(2) state:

“(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare its own water assessment after '
consulting with any entity serving domestic water supplies whose service
area includes the site of the water-demand project, the local agency
formation commission, and the governing body of any public water system
adjacent to the site of the water-demand project. The governing body of
the city or county lead agency must approve the water assessment
prepared pursuant to this section at a regular or special meeting.
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_Commenter: CBIA, July 31, 2006

Comment Summary: .CBIA comments that the phrase “its own water assessment”
should be deleted from subdivision (b)(2), as it is confusing and may be read to
require something other than what is required for an assessment prepared by the
water agency.

Response to Comment: This commenter stated that the phrase “its own water
assessment” should be deleted from the originally-proposed changes to the
Guidelines adding subdivision (b)(2), as it is confusing and may be read to require
something other than what is required for an assessment prepared by the water
agency. The Resources Agency believes that modifying the originally-proposed
changes to the Guidelines can provide additional clarity.

Modified Text: In-accordance with section 11346.8, subd. (c) of the Government Codé,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare #s—ewn a water assessment after
consulting with any entity serving domestic water supplies whose service
area includes the site of the water-demand project, the local agency
formation commission, and the governing body of any public water system
adjacent to the site of the water-demand project. The governing body of
the city or county lead agency must approve the water assessment
prepared pursuant to this section at a regular or special meeting.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The phrase ‘governing body’ should be deleted because the statutes do
not require consultation with ‘the governing body’ of the water agency.
Adding this requirement creates a trap for the unwary, and may be
construed to provide what should be an illegitimate basis for challenging a
decision. It could also result in substantial delay due to the need to wait
for a meeting of the governing body of the water agency. Delaying the
process is contrary to Legislative intent and statutory language.

Response to Comment: The commenter’'s remarks do not warrant a change to the

originally-proposed changes to the Guidelines at section 15155, subd. (b)(2). .See
response to CBIA's first comment on Guidelines, section 15155, subd. (b)(1).
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Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The phrase ‘pursuant to this section’ should be deleted because a water
supply assessment is prepared by a lead agency pursuant to section
10910 of the Water Code and section 21151.9 of CEQA, not pursuant to
‘this section’ of the CEQA Guidelines.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (b)(2). -
Changing “water assessment prepared pursuant to this section” to “water
assessment prepared pursuant to Water Code section 10910 is unnecessary. Itis
this regulation that provides guidance to lead agencies on how to proceed when
considering water-demand projects, including reference to the VWater Code where
appropriate. See response to CBIA’s comment on Guidelines, section 15155, subd.

(a)4).

12. § 15155, subd. (c)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (c) state:

(c) If the governing body of a public water system is preparing the water
assessment, it must submit the requested water assessment to the city or
county lead agency within 90 days after the date on which the governing
body of the public water system received such request. Before. the -
expiration of the 90-day period, a representative of the governing body of
the public water system may meet with the city or county lead agency and
request a 30-day extension of time to prepare and adopt the water
assessment. The city or county lead agency must grant any reasonable
request. If the governing body of the public water system fails to request
and receive an extension of time, or fails to submit the water assessment
notwithstanding the 30-day extension, the city or county lead agency may
seek a writ of mandamus to compel the governing body of the public water
system to comply with the requirements of Sections 10910-10914 of the
Water Code to submit the water assessment. '

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The first part of subdivision (c) appears to tell water agencies how to
comply with the Water Code. Again, we believe that OPR is not
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authorized to adopt Guidelines other than those that implement CEQA.

' The water agencies’ duties under the Water Code are not part of CEQA.
(See Pub. Res. Code § 21151.9, which refers only to the duties of the city
or county lead agency). Including directives to water agencies in the
CEQA Guidelines also creates another problem in that some may read the
inclusion to impose a duty on lead agencies to ensure that water agencies
comply with the Water Code and prepare a legally adequate water supply
assessment. The statutes impose no such requirements. Lead agencies
should not be subjected to lawsuits simply because a water agency failed
in its duties. .

Response to Comment: This commenter stated that the originally-proposed
changes to the Guidelines adding this subdivision direct water agencies, rather than
lead agencies. While the Resources Agency does not necessarily agree with the
reasoning of the commenter, the purpose of this rulemaking is to provide guidance
to lead agencies. Accordingly, the Resources Agency is modifying the originally-
proposed changes to the Guidelines to direct lead agencies.

Modified Text: In aceordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(c)The city or county lead agency shall grant any reasonable request for

an extension of time that is made by {the governing body of a public
water system is-preparing the water assessment %H%#S%G%I%H%Hh%

- ¢ brovided
that the reguest for an extenglon of t|me is made W|th|n 90 days after the
date on which the governing body of the public water system recerved

governing bodv of the publrc water svstem falls to request and receive an

extension of time, or fails to submit the water assessment notwithstanding
the 30-day extension, the city or county lead agency may seek a writ of
mandamus to compel the governing bodv of the public water system to
comply with the requirements of seetiens4094040044of tho\AalerCad.

to-submit Part 2.10 of Division 6 of the Water Code relatrng to th

submission of the water assessment.
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Commenter: . CBIA, July 31, 2006

Comment Summary: CBIA states:

The second part of this subdivision would impose new regulations requiring a
lead agency to grant a water agency’s reasonable request for an extension of
time. This is contrary to legislative intent and statutory language, which direct
that a water supply assessment ordinarily be prepared within 90 days and that
the lead agency, not the water agency, have the power to determine whether an
extension of time is warranted due to extraordinary circumstances. The
l[anguage in the current statute was heavily negotiated and hard-fought. The
Guidelines should not attempt to overturn the legislative direction. Nor should
they countenance additional delay in the process.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (c). The
statutory language implemented by this section allows public water systems to
request extensions of time, for a period of up to 30 days. Nowhere does the statute
require that granting of such requests be limited to extraordinary circumstances.
Moreover, it is entirely appropriate to expect that local lead agencies interact with
water agencies in a reasonable manner.

Commenter:  CBIA, July 31, 2006

Comment Summary: CBIA states:

[T]he provisions regarding a writ of mandamus should be modified to
reflect the statutory language. Water Code section 10910(g)(3) enables a
lead agency to seek a writ to compel compliance ‘with this part’, which
includes section 10915. The statute limits the writ to compliance ‘relating
to the submission of the water supply assessment.” The guideline should
reflect this limitation.

Response to Comment:” This commenter requested that the provisions regarding
writs be modified to use the phrase “this part” instead of “sections 10910 ~ 10914" in
the final sentence of the originally-proposed change to the Guidelines adding this
subdivision, and that the scope of such writs should be limited to compliance
“relating to the submission of the water supply assessment.” The Resources
Agency agrees that this nonsubstantial modification is more consistent with the

statutory language.
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Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows: ,

(c)The city or county lead agency shall grant any reasonable request for

an extension of time that is made by #the governing body of a public
water svstem +s=prepar|nq the water assessment %ﬁea%ae%ﬁhe
¢ provided

that the reguest for an extensron of tlme is made wrthrn 90 days after the
date on which the governing body of the public water system recelved

%e#the request 0 prepare a water assessment

governing body of the DUbIlC water svstem falls to request and receive an

extension of time, or fails to submit the water assessment notwithstanding
the 30-day extension, the city or county lead agency may seek a writ of
mandamus to compel the governing bodv of the public water system to
comply with the requirements of sestiens40940-40944-oftheAaterCodk :
te-subrait Part 2.10 of Division 6 of the Water Code relatmg to th
submissjon of the water assessment.

13. § 15155, subd. (d)

Summary of Text: The originally- proposed changes to the Guidelines at section
15155, subd. (d) state:

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subseguent water-
demand projects that were included in such larqer water-demand project if
all of the following criteria are met:

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:
Subdivision (d) refers to changes in the ‘larger’ project. Water Code
section 10910(h)(1) refers to changes in the ‘project,’ not the larger

project. As proposed, the guideline would contradict the statutory
language.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at sectlon 15155 subd. (d). Contrary

a1




to commenter’s assertion, Water Code, section 10910, subd. (h)(1) includes the
word “larger.” The language in the originally-proposed changes to the Guidelines
are consistent with section 10910, subd. (h)(1) of the Water Code.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states that the proposed language:

omits an important criterion that the previously completed water
assessment must comply with the provisions of section 10910-10914 of
the Water Code. In order to be consistent with Water Code section
10910(g)(3), we propose that this section be revised to state: If a water-
demand project has been the subject of a water assessment which
complies with Water Code section 10910-10914, no additional water
supply assessment shall be required.... .

R.esponse to Comment: The commenter’'s remarks do not warrant a‘change to
the originally-proposed changes to the Guidelines at section 15155, subd. (d).

However, this commenter noted that the originally-proposed changes to the
Guidelines adding proposed section 15155, subd. (d) omit an important criterion that
the previously completed water assessment must comply with the provisions of
sections 10910-10914 of the Water Code. The originally-proposed changes to the
Guidelines adding proposed section 15155, subd. (d), state:

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subseguent water-
demand projects that were included in such larger water-demand project if
all of the following criteria are met: '

The Resources Agency believes that this criterion is expressly stated in the definition
of water assessment at subdivision (a)(4) of proposed section 15155 of the
originally-proposed changes to the Guidelines. For the avoidance of doubt, the
Resources Agency has modified the originally proposed changes to the Guidelines
adding proposed subdivision (a)(4) of this section to ensure that the definition of
“water assessment” only includes those assessments that are prepared in -
conformity with the applicable legal requirements. .

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
section 15155, subd. (a)(4) as follows: :

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the
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elements of the assessment required to comply with subdivisions (d), (e),
(), and (q) of section 10910 of the Water Code.

14. § 15155, subd. (d)(2)(B)

Summary of Text: The originally-proposed changes to the Guidelines, at section
15155, subdivision (d)(2)(B), state:

(B) Changes in the circumstances or conditions substantially affecting the
ability of the applicable agencies to provide a sufficient supply of water for
the water-demand project.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The reference to ‘applicable agency’ in subdivision (d)(2)(B) is confusing
and not defined. .Water Code section 10910(h)(2) refers to the ability of
‘the public water system, or the city or county if either is required to
comply with this part pursuant to subdivision (b)’ to supply water. This
content is reflected in our suggested amendments below, which propose
simpler language to achieve the same result. :

Response to Comment: This commenter stated that the reference to “appblicable

agencies” in the originally-proposed changes to the Guidelines adding subdivision
(d)(2)(B) is confusing and not defined. The Resources Agency has modified the

originally-proposed changes to the Guidelines that specifically reference the public

water system, city or county in order to provide additional clarity.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,

the Resources Agency has modified the originally-proposed changes to the Guidelines

as follows: -

(B) Changes in the cnrcumstances or conditions substantially affecting the
ab|||tv of the ag Quth water system or the water

supplying city or county Jdentlﬂed in the water assessment to provide a
sufficient supply of water for the water demand project.
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15. § 15155, sub'd. (d)(2)(C)
Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (d)(2)(C) state:

(C) Significant new information becomes available which was not known
and could not have been known at the time when the entity had reached
the conclusion in subdivision (d)(1).

Commenter: CBIA, July 31, 2006
- Comment Sum'mary: CBIA states:

Water Code section 10910(h)(3) refers to new information that could not
have been known ‘when the assessment was prepared. Our suggested
amendments below track that statutory language. The proposed
reference to the time ‘the entity had reached the conclusion in subdivision
(d)(1)" arguably proposes a different point in time. Tracking the statutory
language avoids this confusion. ‘

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (d)(2)(C).
The originally-proposed addition of this subdivision provides guidance and clarity to
lead agency decisionmakers that is consistent with CEQA’s requirements. (Pub.
Resources Code, § 21166; CEQA Guidelines, § 15162.)

Commenter: Sierra Club, July 27, 2007
Comment Summary: Sierra Club states:

Section 15155(d)(2)(C) contains language at the end of the sentence
which is inconsistent with the statute that references the time when “the
assessment was prepared” and not when the entity reached its
conclusions. This discrepancy should be corrected by using the language
of the statute.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (d)(2)(C).
See response to CBIA’'s comment on Guidelines, section 15155, subd. (d)(2)(C)

- above. '
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16. § 15155, subd. (e)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (e) state: :

(e) The city or county lead agency shall include the water assessment,
and any water acquisition plan provided pursuant to subdivision (a) of
Section 10911 of the Water Code in the EIR, negative declaration, or
mitigated negative declaration prepared for the water-demand project, and
may include an evaluation of the water assessment and water acquisition
plan information within such environmental document. The city or county
lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demands of the
project, in addition to existing and planned future uses. If the a city or
county lead agency determines that water supplies will not be sufficient,
the city or county lead agency shall include that determination in its
findings for the water-demand project pursuant to Sections 15091 and
15093.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The reference to water acquisition plans should be deleted because the
statutes do not require that a lead agency include any discussion
presented pursuant to Water Code section 10912 (regarding plans for
acquiring additional water supplies) in the environmental document.
Imposing such a requirement creates a trap for the unwary, and may be
construed to provide what should be an illegitimate basis of challenging a
decision. Imposing such a requirement might also inhibit consideration of
mitigation measures after preparation of an environmental document, for
fear that such measures might be considered ‘additional water acquisition
plans’ not properly included in the environmental document. The
guidelines should not discourage consideration of feasible mitigation
measures at any point in the process.

Response to Comment: This commenter stated that it is unnecessary to provide a
definition of “water acquisition plan” in the originally-proposed changes to the
Guidelines adding proposed subdivision (a) of this regulation. Because the phrase
“water acquisition plan” refers to a specific plan identified in Water Code, section
10911, the Resources Agency believes it is appropriate to include a definition of this
term in the Guideline. However, because the definition is provided in proposed
subdivision (a)(3), it is unnecessary to repeat the definition in proposed subdivision
(e) of this section. Therefore, the Resources Agency also has modified the
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originally-proposed changes to the Guidelines by omitting the repetitive phrasing in
the originally-proposed addition of subdivision (e) to section 15155.

See CBIA’'s comment summary and Resources Agency'’s response on Guidelines,
section 15155, subd. (a)(3).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines

“as follows:

(e) The city or countv lead agency shaII include the water assessment

de in the EIR neqatlve declaratlon or
mlthated neqatlve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
planned future uses. If a city or county lead agency determines that water
supplies will not be sufficient, the city or county lead agency shall include
that determlnatlon in its flndlnqs for the water-demand project.pursuantio

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA comments that the reference to

'findings. . . pursuant to sections 15091 and 15093’ should be deleted
because there is no reason to require that water supply findings be ,
included in any part of an agency’s findings. The statutes require only that
the findings be made, leaving them to be made anywhere in an agency's
approval documents. Requiring that the findings be located only in the
context of section 15091 and 15093 findings creates a trap for the unwary,
and may be construed to provide what should be an illegitimate basis for
challenging a decision.

Response to Comment: This commenter stated that the reference to findings
pursuant to sections 15091 and 15093 should be deleted because there is no

. reason to require that water supply findings be included in any part of an agency’s
findings. The Resources Agency believes that it is appropriate to require the
inclusion of findings about the insufficiency of a potential water supply with other

~ findings required by CEQA. The Resources Agency does agree, however, that the
findings should not be tied to a specific section of the CEQA Guidelines. Therefore,
the Resources Agency has modified the originally-proposed changes to the '
Guidelines and deleting the reference to Guidelines sections 15091 and 15093.
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The modifications also add a reference to sUpplementaI documents, in order to
make this section consistent with the 15-day language for subdivision (b), discussed
previously in this Attachment.

Modified Text: In accordance with section 11346, 8, subd. (c) of the Government Code,
the Resources Agency has modified the originally- proposed changes to the Guidelines
as follows:

(e) The city or county lead agency shall include the Water assessment
and anv water acquisition plan

in the EIR, neqatlve deolaratlon or
mrthated neqatrve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
planned future uses. If a city or county lead agency determines that water
supplies will not be sufficient, the city or county lead agency shall include
that determrnatlon in its findings for the water-demand project.pursaaniie

Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD states:

The definition of ‘water acquisition plan’ seems to be unnecessary. This
terminology is only used in subsection (e), where the reference is to ‘any
water acquisition plan provided pursuant to subdivision (a) of Section
19011 of the Water Code’. Since this is fairly self—explanatory, the
definition may not be needed.

Response to Comment: In accordance with section 11346.8, subd. (o) of the
Government Code, the Resources Agency has modified the originally-proposed

changes to Guidelines, section 15155, subd. (€). See response to CBIA's first comment
on Guidelines section, 15155, subd. (e).

Commenter: - Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:
Section 15155(e) contains language inconsistent with the statutory

provisions which require a determination of sufficiency as to both current
and future water supplies to serve the project. Thus, the second sentence
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should be modified to read: The city or county lead agency shall
determine, based on the entire record, whether water supplies are and will
be sufficient to satisfy the demands of the project, in addition to existing
and planned future demands.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (e). The
commenter’s statement regarding inconsistency with the statute is incorrect. The
language in the proposed Guideline to which commenter objects ‘is verbatim from
Water Code, section 10911, subd. (c).

Commenter: Sierra Club, July 27, 2006

17.

Comment Summary: Sierra Club states:

The final sentence of this subsection must also be modified to reference all of the
requirements imposed on a city or county lead agency when there isan
insufficient water supply. We suggest adding the following language to the final
sentence: “and must set forth the measures to acquire and develop sufficient
water supplies pursuant to Water Code section 10911.”

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (). The
language in the originally-proposed changes to the Guidelines as well as the
modifications to the originally-proposed changes to the Guidelines are consistent

- with section 10911 of the Water Code. See response to Sierra Club’s comment

directly above.

§ 15155, Note

Summary of Text: The originally-proposed changes to the Gundellnes at the note for
section 15155 state:

Note: Authority Cited: Section 21083, Public Resources Code.
Reference: Section 21151.9, Public Resources Code, Sections 10910- -
10914 of the Water Code.

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA pointed out in text that the Reference should be
changed to include 10915 of the Water Code.

Response to Comment: The Resources Agency agrees with this commenter that it

is appropriate to include section 10915 of the Water Code as a reference within the
Note
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Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines.

“Note: Authority Cited: Section 21083, Public Resourcés Code.
Reference: Section 21151.9, Public Resources Code, Sections 10910-
109145 of the Water Code.”

B. Full Text Showing Modifications to the Orig'inally-Proposed
Changes to the Guidelines at Section 15155:

§ 15155. City or County Consultation with Water Agencies.

(a) The following definitions are applicable to this section.

(1) A “water-demand project” means:

~(A) A residential development of more than 500 dwelling units.

(B) A shopping center or business establishment employing more
than 1,000 persons or having more than 500,000 square feet of

floor space.

(C) A commercial office building employing more than 1,000
persons or having more than 250,000 square feet of floor space.

(D) A hotel or motel, or both, having more than 500 rooms.

(E) An industrial, manufacturing, or processing plant, or industrial

park planned to house more than 1,000 persons, occupying more
than 40 acres of land, or having more than 650,000 square feet of
floor area.

(F) A mixed-use project that includes one or more of the projécts
specified in subdivisions (a)(1)(A). (a)(1)(B), (a)(1)(C), (a)(1)(D),

(a)(1)(E), and (a)(1)(G) of this section.

(G) A project that would demand an amount of water equivalent to,
or greater than, the amount of water required by a 500 dwelling unit

project.

(H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:
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1 A proposed residential, business, commercial, hotel or
motel, or industrial development that would account for an
increase of 10 percent or more in the number of a public
water system's existing service connections; or

2. A mixed-use project that would demand an amount of
water equivalent to, or greater than, the amount of water
required by residential development that would represent an
increase of 10 percent or more in the number of the’ public

‘water system's existing service connections.

(2) "Public water system" means a system for the provision of piped water
to the public for human consumption that has 3000 or more service
connections. A public water system includes all of the following:

(A) Any collection, treatment, storage, and distribution facility under
control of the operator of the system which is used primarily in
connection with the system.

(B) Any collection or pretreatment storage facility not under the
control of the operator that is used primarily in connection with the

system.

(C) Any person who treats water on behalf of one or more public
water systems for the purpose of rendering it safe for human

consumption.

(3) “"Water acquisition plans” means any plans for-acquiring additional
water supplies prepared by the public water system or a city or county
lead agency pursuant to subdivision (a) of Section 10911 of the Water
Code.

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the
elements of the assessment required to comply with subdivisions (d) (e),
(f) and (q) of section 10910 of the Water Code.

(5) “City or county lead agency” means a city or county, acting as lead
agency, for purposes of certifying or approving an environmental impact
report, a negative declaration, or a mitigated negative declaration for a
water-demand project.
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(b) Subject to section 15155, subd. (d) below, aAt the time a city or county lead

agency determines whether an environmental impact report, a negative
declaration, or a mitigated negative declaration, or any supplement thereto, is
required for the water-demand project, the city or countv lead agency shall take
the following steps:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water
system to determine whether the projected water demand associated with
a water-demand project was included in the most recently adopted urban

water management plan adopted pursuant to Part 2 (commencing with
Section 10610), and to prepare a water assessment ggroved at a reqular

or sgemal meeting of that governing bodl

(2) If the city or county lead agency is not able to identify any public water

~ system that may supply water for the water-demand project, the city or
county lead agency shall prepare iis-ewn a water assessment after
consulting with any entity serving domestic water supplies whose service
area includes the site of the water-demand project, the local agency
formation commission, and the governing body of any public water system -
adjacent to the site of the water-demand project. The governing body of
the city or county lead agency must approve the water assessment
prepared pursuant to this section at a reqular or special meeting.

(c) The city or county lead agency shall grant any reasonable request for an
xtensron of time that is made by {&the qovernlnq body of a publlc water system

; Qrovrded that the reguest for.an
extension of time is made wrthln 90 days after the date on which the governing

body of the public water svstem recelved sush-the request to prepare a wate

If the qovernlnq bodv of the public water svstem falls to request and receive an
extension of time, or fails to submit the water assessment notwithstanding the
30-day extension, the city or county lead agency may seek a writ of mandamus
to compel the qovernJ body of the public water svstem to comply with the
requirements of s i Part 2.10 of
Division 6 of the Water Code relatlng to the submrssmn of the water assessment.

51




(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand
projects that were included in such larger water-demand project if all of the
following criteria are met:

(1) The entity completing the water assessment had concluded that its
water supplies are sufficient to meet the projected water demand
associated with the larger water-demand project, in addition to the existing
and planned future uses, including, but not limited to, agricultural and
industrial uses; and

(2) None of the following changes has occurred since the completion of
the water assessment for the larger water-demand project:

- (A) Changes in the larger water-demand project that result in a
substantial increase in water demand for the water-demand project.

(B) Changes in the mroumstances or condltlons substantially

affecting the ability of the applisable-agensies-public water system
- or the water supplying city or county identified in the water

assessment to provide a sufficient supply of water for the water
demand project.

(C) Significant new information becomes available which was not
- known and could not have been known at the time when the entity
had reached the conclusion in subdivision (d)(1).

(e) The city or county lead aqencv shall include the Water assessment and

in the EIR, negative declaratlon or mmqated
neqatlve declaratlon! or any supplement thereto, prepared for the water-
demand project, and may include an evaluation of the water assessment and
water acquisition plan information within such environmental document. The
city or county lead agency shall determine, based on the entire record,
whether projected water supplies will be sufficient to satisfy the demands of
the project, in addition to existing and planned future uses. If a city or county
lead agency determines that water supplies will not be sufficient, the city or
county lead agency shall mclude that determmatlon in its findings for the
water-demand project.

Note: Authority Cited: Section 21083, Public Resources Code. Reference:
Section 21151.9, Public Resources Code, Sections 10910-109145 of the Water

‘Code.

52




e
i

§15179. Limitations on the Use of the Master EIR.

Summary of Text: The originally—proposed changes to the Guidelines, at section
15179, subdivision (a)(2) state:

(#2) After the certification of the Master EIR, a project not identified in the
certified Master EIR as an anticipated subsequent project is approved and
the approved project may affect the adequacy of the Master EIR for any .
subsequent project that was described in the Master EIR unless-thelead

ageney-dees-one-of-the-following:
Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states:

...the terms ‘identified’ and ‘described’ . . . have different meanings. For
purposes of proper construction, the term ‘described’ should be used in
both portions of this paragraph, since they are intended to mean the same
thing and the statute uses this latter term.

Response to Comment: This commenter stated that the word “identified” in
subdivision (a)(2) of this section should be changed to “described.” The Resources
Agency agrees with the commenter, and notes that the statute being implemented
by this CEQA Guidelines section uses the verb “described” rather than “identified.”
Therefore the Resources Agency has modified the section to ensure consistency
within the Guideline and between the statute and the Guideline.

Modified Text: In accordance with section‘11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
.as follows: ’

§ 15179. Limitations on the Use of the Master EIR.

{a) The certified Master EIR shall not be used for a subséquent project
described in the Master EIR in accordance with this article if either;

" (1) The Master EIR # was certified more than five years prior to the
filing of an application for a later subsequent project except as set
forth in subsection (b) below, or

(ii2)After the certification of the Master EIR, a project not identified
described in the certified Master EIR as an anticipated subsequent
project is approved and the approved project may affect the
adequacy of the Master EIR for any subsequent project that was

.described in the Master EIR.un4ess—theJead—ageney—dees—eae~e£
the-felowing: ,
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(b) A Master EIR that was certified more than five years prior to the filing
of an application for a subsequent project described in the Master EIR
may be used in accordance with this article to review such a subsequent
project if the lead agency reviews the adequacy of the Master EIR and
takes either of the following steps:

(al) Reviews-the-Master-ElR-and-fFinds that no substantial
changes have occurred with respect to the circumstances under
which the Master EIR was certified, or that there is no new
available information which was not known and could not have
been known at the time the Master EIR was certified; or

(b2) Prepares an initial study, and pursuant to the findings of the
initial study either: .

(A) certifies a subsequent or supplemental EIR that updates
or revises the Master EIR and which either (1) is
incorporated into the previously certified Master EIR, or (i2)

" references any deletions, additions or other modifications to
the previously certified Master EIR-; or
(B) approves a mitigated negative declaration that addresses
substantial changes that have occurred with respect to the
circumstances under which the Master EIR was certified or
the new information that was not known and could not have
been known at the time the Master EIR was certified.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21157.6, Public Resources Code.

ARTICE 12.5 Exemptions for Agricultural Housing, Affordable
Housing, and Residential Infill Projects. :

This article is an entirely new article of the CEQA Guidelines. The coinmeht summaries
and proposed responses to Article 12.5 are listed by section and SUdeVISIOl‘] where
applicable.

A. §15191. Definitions.

Summary of Text: The origlnally-proposed changes to the Guidelines at section

15191 state:

For purboses of this Article 12.5 only, the following words shall have the
following meanings: '
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(a) "Agricultural employee" means a person engaged in agriculture,
including: farming in all its branches, and, among other things, includes:
(1) the cultivation and tillage of the soil, (2) dairying, (3) the production,
cultivation, growing, and harvesting of any agricultural or horticultural
commodities (including commodities defined as agricultural commodities
in_Section 1141j(q) of Title 12 of the United States Code), (4) the raising of
livestock, bees, furbearing animals, or poultry, and (5) any practices
(including any forestry or lumbering operations) performed by a farmer or
on a farm as an incident to or in conjunction with such farming operations,
including preparation for market and delivery to storage or to market or to
carriers for transportation to market. This definition is subject to the
following limitations:

This definition shall not'be construed to include any person other than
those employees excluded from the coverage of the National Labor
Relations Act, as amended, as agricultural employees, pursuant to
Section 2(3) of the Labor Management Relations Act (Section 152(3), Title
29, United States Code), and Section 3(f) of the Fair Labor Standards Act
(Section 203(f), Title 29, United States Code).

This definition shall not apply, or be construed to apply, to any employee
who performs work to be done at the site of the construction, alteration,
painting, or repair of a building, structure, or other work (as these terms
have been construed under Section 8(e) of the Labor Management
Relations Act, 29 U.S.C. Sec. 158(e)) or logging or timber-clearing
operations in initial preparation of land for farming, or who does land
leveling or only land surveying for any of the above. As used in this
definition, "land leveling" shall include only major land moving operations:
changing the contour of the land, but shall not include annual or seasonal
tillage or preparation of land for cultivation.

(b) "Census-defined place" means a specific unincorporated land area ‘
within boundaries determined by the United States Census Bureau in the
most recent decennial census. :

(c) "Community-level environmental review" means either of the following:

(1) An EIR certified on any of the following:

(A) A general plan.

(B) A revision or update to the general plan that includes at
least the land use and circulation elements.

(C) An applicable community plan.
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(D) An applicable specific plan. o

(E) A housing element of the general plan, if the
environmental impact report analyzed the environmental
effects of the density of the proposed project.

(2) A negative declaration or mitigated negative declaration
adopted as a subsequent environmental review document,
following and based upon an EIR on a general plan, an applicable
community plan, or an applicable specific plan, provided that the
subsequent environmental review document is allowed by CEQA
following a master EIR or a program EIR, or is required pursuant to
Section 21166.

(d) “Developed open space" means land that meets all of the following

criteria:

(1) land that is publicly owned, or financed in whole or in part by
public funds,

(2) is generally open to, and available for use by, the public, and ”

(3) is predominantly lacking in structural development other than

structures associated with open spaces, including, but not limited
to, playgrounds, swimming pools, ball fields, enclosed child play

areas, and picnic facilities. :

Developed open space may include land that has been designated
for acquisition by a public agency for developed open space but
does not include lands acquired by public funds dedicated to the
acquisition of land for housing purposes.

(e) “Infill site” means a site in an urbanized area that meets one of the
following criteria: '

(1N The sife has been previously developed for qualified urban uses:
or ' '

(2) The site has not been developed for qualified urban uses but all
immediately adjacent parcels are developed with existing qualified
urban uses; or .

(3) The site has not been developed for qualified urban uses, no
parcel within the site has been created within the past 10 years,
and the site is situated so that:
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(A) at least 75 percent of the perimeter of the site is adjacent
to parcels that are developed with existing qualified urban
uses at the time the lead agency receives an application for
an approval; and :

(B) the remaining 25 percent of the perimeter of the site
adjoins parcels that had been previously developed for.
qualified urban uses. ‘

() "Low- and moderate-income households" means "persons and families
of low or moderate income" as defined in Section 50093 of the Health and

- Safety Code to mean persons and families whose income does not
exceed 120 percent of area median income, adjusted for family size by the
Department of Housing and Community Development, in accordance with
adjustment factors adopted and amended from time to time by the United
States Department of Housing and Urban Development pursuant to
Section 8 of the United States Housing Act of 1937.

(q) "Low-income households" means households of persons and families
of very low and low income, which are defined in Sections 50093 and
50105 of the Health and Safety Code as follows:

n

(1) "Persons and families of low income" or "persons of low income

is defined in Section 50093 of the Health & Safety Code to mean
persons or families who are eligible for financial assistance
specifically provided by a governmental agency for the benefit of
occupants of housing financed pursuant to this division.

(2) "Very low income households" is defined in Section 50105 of
the Health & Safety Code to mean persons and families whose
incomes do not exceed the gualifying limits for very low income
families as established and amended from time to time pursuant to
Section 8 of the United States Housing Act of 1937. "Very low
income households" includes extremely low income households, as
defined in Section 50106 of the Health & Safety Code.

(h) "Lower income households" is defined in Section 50079.5 of the Health
and Safety Code to mean any of the following:

(1) “Lower income households,” which means persons and families
whose income does not exceed the qualifying limits for lower
income families as established and amended from time to time
pursuant to Section 8 of the United States Housing Act of 1937.

(2) “Very low income households,” which means persons and
families whose incomes do not exceed the qualifying limits for very
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low income families as establis_hed and amended from time to time
pursuant to Section 8 of the United States Housing Act of 1937.

(3) "Extremely low income households," which means persons and
families whose incomes do not exceed the gqualifying limits for
extremely low income families as established and amended from
time to time by the Secretary of Housing and Urban Development
and defined in Section 5.603(b) of Title 24 of the Code of Federal

Regulations.

(i) "Maijor transit stop" means a site containing an existing rail transit

station, a ferry terminal served by either a bus or rail transit service, or the

intersection of two or more major bus routes with a frequency of service

interval of 15 minutes or less during the morning and afternoon peak

commute periods.

(i) "Project-specific effect" means all the direct dr indirect environmental

effects of a prolect other than cumulative effects and growth-inducing
effects.

(k) “Qualified urban use" means any residential, commercial, public
institutional, transit ortransportatlon passenger facility, or retail use, or any
combination of those uses.

() "Residential" means a use consisting of either of the following:

(1) Residential units only.

(2) Residential units and primarily neighborhood-serving goods,
services, or
retail uses that do not exceed 15 percent of the total floor area of

the QFO]GCt

(m) “Urbanized area” means eithér of the following:

(1) An incorporated city that either by itself or in combination with
two contiguous incorporated cmes has a population of at least
100,000 persons; or

(2) An unincorporated area that meets the requirements set forth in
subdivision (m)(2)(A) and subdivision (m)(2)(B) below.

(A) The unlncorporated area must meet one of the follownnq
location or density requirements:
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1. The unincorporated area must be: (i) completely
surrounded by one or more incorporated cities, (ii)
have a population of at least 100,000 persons either
by itself or in combination with the surrounding °
incorporated city or cities, and (iii) have a population
density that at least equals the population density of
the surrounding city or cities; or

2. The unincorporated area must be located within an
urban growth boundary and have an existing
residential population of at least 5,000 persons per

" square mile. For purposes of this subparagraph, an
"urban growth boundary" means a provision of a
locally adopted general plan that allows urban uses
on one side of the boundary and prohibits urban uses
on the other side. -

(B) The board of supervisors with jurisdiction over the
unincorporated area must have taken the following steps:

1. The board has prepared a draft document by which
the board would find that the general plan, zoning
ordinance, and related policies and programs
applicable to the unincorporated area are consistent
with principles that: (i) encourage compact
development in a manner that promotes efficient
transportation systems, economic growth, affordable
housing, energy efficiency, and an appropriate
balance of jobs and housing, and (ii) protects the
environment, open space, and agricultural areas.

2. The board has submi{ted the draft document to
OPR and allowed OPR thirty days to submit
comments on the draft findings to the board.

3. No earlier than thirty days after submitting the draft
document to OPR, the board has adopted a final
finding in substantial conformity with the draft finding
described in the draft document referenced in
subdivision (m)(2)(B)(1) above.

- Note: Authority cited: Section 21083, Public Resources Code. Reference:
Sections 21159.20, 21159.21, 21159.22, 21159.23, 21159.24. Public

Resources Code.
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Commenter: Counfy of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter’s remarks do not warrant a change to the
‘originally-proposed changes to the Guidelines at section 15191. There is currently

no formal system in place at OPR for electronic NOE filing. However, OPR is

currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego’s comments on Guidelines,

sections, 15062, 15192, 15193, 15194, and 15195.

1. - § 15191, subd. (k)

Summary of Text: The originally-proposed changes to the Guidelines at section
15191, subdivision (k) state: '

(k) “Qualified urban use" means any residential, commercial, public
institutional, transit or tfransportation passenger facility, or retail use, or any
combination of those uses.

Commenter: EDAW, July 11, 2006
Comment Summary: EDAW states:

[Tlhe definition for qualified urban use does not include, in my reading, a
developed urban park. One envisions many situations where
development projects proposed in an infill setting might be partially
surrounded by an urban park or similar facility. It seems the purpose of
this exemption would allow for such development to be covered.

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15191, subd. (k).
The definition for “qualified urban use” is consistent with section 21072 of the
Public Resources Code.




2. §15191, subd. (m)(2)

Summary of Text: The originally-proposed changes to the Guidelines at section
15191, subdivision (m)(2) state:

(m) Urbanized area” means either of the following: . . .

(2) An unincorporated area that meets the requirements set forth in
subdivision (m)(2)(A) and subdivision (m)(2)(B) below.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

this subdivision should be deleted, as it would allow these exemptions to
be used in unincorporated areas that are not truly urbanized and thereby
contravene the intent of the Legislature in enacting Public Resources
Code section 21159.20, et seq.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15191, subd. (m)(2).
Section 15191 implements section 21159.21 of the Public Resources Code which
was added by stats. 2002, c. 1039 (SB 1925), sec. 12. The Resources Agency’s
proposed language is consistent with the statute (stats. 2002, c. 1039 (SB 1925),
sec. 5), which also added section 21071 of the Public Resources Code defining
urbanized area. The Resources Agency finds that deletion of the proposed
subdivision would cause confusion.

3. §15191, subd. (m)(2)(b)(1)

Summary of Text: The originally-proposed. changes to the Guidelines at section
15191, sudeV|S|on (m)(2)(B)(1) state

The board of supervisors with jurisdiction over the unlncorporated area
must have taken the following steps:

1. The board has prepared a draft document by which the board
would find that the general plan, zoning ordinance, and related policies
and programs applicable to the unincorporated area are consistent with
principles that: (i) encourage compact development in a manner that
promotes efficient transportation systems, economic growth, affordable
housing, energy efficiency, and an appropriate balance of jobs and
housing, and (ii) protects the environment, open space, and agricultural
areas..
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2. The board has submitted the draft document to OPR and allowed
OPR thirty days to submit comments on the draft findings to the board.

3. No earlier than thirty days after submitting the draft document to
OPR, the hoard has adopted a final finding to substantial conformity with
the draft finding described in the draft document referenced in subdivision
(m)(2)(B)}(1) above.

Commenter: ' Siérra Club, July 27, 2006
Comment Summary: Sierra Club states:

the criteria for the unincorpofated area plan are too vague and open-
ended to provide adequate assurance that these exemptions will only be
used in truly urbanized areas. '

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15191, subd. (m)(2)(b)(1).
Section 15191 implements section 21159.21 of the Public Resources Code which

. was added by stats. 2002, c¢. 1039 (SB 1925), sec. 12. The Resources Agency’s
proposed language is consistent with the statute (stats. 2002, ¢. 1039 (SB 1925),
sec. 5) which also added section 21071 of the Public Resources Code defining
urbanized area. The Resources Agency finds that deletion of the proposed
subdivision would cause confusion.

B. §15192. Threshold Requirements for Exemptions for.
Agricultural Housing, Affordable Housing, and
Residential Infill Projects.

Summary of Text: In order to show the new section as well as the comments,
responses and the Modifications, the Resources Agency will first show Section 15192,
as originally-proposed, followed by the summary of comments and responses thereto,
and the full section as modified: '

1.  Full Text of Originally-Proposed Changes to the Guidelines at
' section 15192:

§ 151 92. Threshold Requiremenfs fof Exemptions for
Agricultural Housing, Affordable Housing, and Residential
Infill Projects.

In order to qualify for an exemption set forth in sections 15193, 15194 or
15195, a housing project must meet all of the threshold criteria set forth
below. -

62




(a) The project must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal
program, including any mitigation measures required by such plan
or program, as that plan or program existed on the date that the
application for the project pursuant to Section 65943 of the .
Government Code was deemed complete; and

(2) Any applicable zoning ordinance, as that zoning ordinance
existed on the date that the application for the project pursuant to
Section 65943 of the Government Code was deemed complete,
unless the zoning of project property is inconsistent with the
general plan because the project property has not been rezoned to
conform to the general plan. '

(b} Community-level environmental review has beén adopted or certified.

(c) The project and other projects apprO\}ed prior to the approval of the \

project can be adequately served by existing utilities, and the project

applicant has paid, or has committed to pay, all applicable in-lieu or

development fees.

(d) The site of the project:

(1) Does not contain wetlands, as defined in Section 328.3 of Title
33 of the Code of Federal Regulations.

(2) Does not have any value as an ecological community upon
which wild animals, birds, plants, fish, amphibians, and
invertebrates depend for their conservation and protection.

(3) Does not harm énv species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or
by the Native Plant Protection Act (Chapter 10 (commencing with
Section 1900) of Division 2 of the Fish and Game Code), the
California Endangered Species Act (Chapter 1.5 (commencing with

Section 2050) of Division 3 of the Fish and Game Code.

(4) Does not cause the destruction or removal of any species
protected by a local ordinance in effect at the time the application
for the project was deemed complete.

(e) The site of the project is not included on any list of facilities and sites
compiled pursuant to Section 65962.5 of the Government Code.
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(f) The site of the project is subject to a preliminary endangerment
assessment prepared by a registered environmental assessorto
determine the existence of any release of a hazardous substance on the
site and to determine the potential for exposure of future occupants to
significant health hazards from any nearby property or activity. In addition,
the following steps have been taken in response to the results of this
assessment: '

(1) If a release of a hazardous substance is found to exist on the
site, the release shall be removed, or any significant effects of the
release shall be mitigated to a level of insignificance in compliance
with state and federal requirements.

(2) If a potential for exposure to significant hazards from
surrounding propetrties or activities is found to exist, the effects of
the potential exposure shall be mitigated to a level of insignificance
in compliance with state and federal requirements. '

(q) The project does not have a éiqniﬁcant effect on historical resources
pursuant to Section 21084.1 of the Public Resources Code.

(h) The project site is not subject to wildland fire hazard, as determined by
the Department of Forestry and Fire Protection, unless the applicable
general plan or zoning ordinance contains provisions to mitigate the risk of-
a wildland fire hazard. ‘

(i) The project does not have an unusually high risk of fire or explosion
from materials stored or used on nearby properties.

(i) The project does not present a risk of a public health exposUre ata
level that would exceed the standards established by any state or federal

agency.

(k) Either the project is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of
the Public Resources Code respectively, or the applicable general plan or
zoning ordinance contains provisions to mitigate the risk of an earthquake
or seismic hazard. '

(I) Either the project does not present a landslide hazard, flood plain, flood
way, or restriction zone, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space.
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(n) The project site is not located within the boundaries of a state
conservancy.

(0) The project has not been divided into smaller projects to qualify for one
or more of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21159.21, 21159.27, Public Resources Code.

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15192. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is
currently considering creating a system whereby electronic filing of notlces WIll be
possible.

See also responses to County of San Diego’s comments on Guidelines, sections
15062, 15191, 15193, 15194, and 15195. '

a. § 15192, subds. (i)-(k)

Summary of Text: The originally-proposed changes to the Guidelines at section
15192, subdivisions (i)-(k) state:

(i) The project does not have an unusually high risk of fire or explosion
from materials stored or used on nearby properties.

() The project does not present a risk of a public health exposure at a
level that would exceed the standards established by any state or federal

agency.

(k) Either the project is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of
the Public Resources Code respectively, or the applicable general plan or
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zoning ordinance contains provisions to mitigate the risk of an earthquake
or seismic hazard.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

[T]hese subdivisions are not consistent with Public Resources Code
section 21159.21(h)(2)-(4), which ties these limiting factors to the project
site, not the project. This is an important distinction, as the project itself
may not pose a risk of fire, explosion, public health exposure or seismic
hazard, but the site on which the project is proposed to be built may well
pose such risks.

Response to Comment: This commenter stated that the originally-proposed changes
to the Guidelines are not consistent with Public Resources Code section 21159.21,
subdivisions (h)(2)-(5), which tie these limiting factors to the project site, not the
project. The commenter stated that this is an important distinction, as the project
itself may not pose a risk of fire, explosion, public health exposure, seismic hazard,
or landslide hazard, but the site on which the project is proposed to be built may well
pose such risks. The Resources Agency agrees that the commenter has identified a
potential conflict between the originally-proposed changes to the Guidelines and the

statute. (Pub. Resources Code, § 21159.21, subds. (h)(2)-(5).) Therefore, the

Resources Agency has modified the originally-proposed changes to the Guidelines.

Modified Text: In accordance with section 11346.8, subd. (c) of the deernment Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines

as follows:

(i) The project site does not have an unusually high risk of fire or explosion '

from materials stored or used on nearby properties.

(i) The project site does not present a risk of a public health exposure at a
level that would exceed the standards established by any state or federal

agency.

(k) Either the project site is not within a delineated earthquake fault zone
or a seismic hazard zone, as determined pursuant to Section 2622 and
2696 of the Public Resources Code respectively, or the applicable general
plan or zoning ordinance contains provisions to mitigate the risk of an
earthquake or seismic hazard. '
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b. § 15192, subd. ()

- Summary of Text: The originally-proposed changes to the Guidelines at section

15192, subdivision (l) state:

(I) Either the project does not present a landslide hazard, flood plain, flood
way, or restriction zone, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of a landslide or flood.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

.. . this subdivision is inconsistent with Public Resources Code section
21159.21(h)(5), which requires that the project site not be subjecttoa
landslide or flood hazard. This subdivision, by contrast, only requires the
project itself to not present such a hazard.

Response to Comment: This commenter stated that the originally-proposed
changes to the Guidelines are not consistent with Public Resources Code section
21159.21, subdivisions (h)(2)-(5), which tie these limiting factors to the project site,
not the project. The commenter stated that this is an important distinction, as the
project itself may not pose a risk of fire, explosion, public health exposure, seismic
hazard, or landslide hazard, but the site on which the project is proposed to be built
may well pose such risks. The Resources Agency agrees that the commenter has
identified a potential conflict between the originally-proposed changes to the =~
Guidelines and the statute. (Pub. Resources Code, § 21159.21, subds. (h)(2)-(5).)
Therefore, the:Resources Agency has madified the originally- proposed changes to
the Gwdellnes

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines

“at section 15192, subd. (I) as follows:

(I} Either the project site does not present a landslide hazard, flood plain,
flood way, or restriction zone, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of a landslide or flood.

c. §15192, subd. (m)

Summary of Text: The originally-proposéd changes to the Guidelines at section
15192, subdivision (m) state: ,

(m) The project site is not located on developed open space.
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Commenter: Sierra Club, July'27, 2006
Comment Summary: Sierra Club states:

the phrase 'as defined in Public Resources Code section 21159.21,
subdivisions (i)(2) and (3)’ should be added to the end of this subd|v13|on
to make it consistent with that section.

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15192, subd. (m). The
Resources Agency has determined that the originally-proposed changes to the
Guidlines are consistent with section 21159.21 of the Public Resources Code which
is also referenced in the Note to this proposed section of the Guidelines.
Additionally, the phrase “developed open space” is defined at proposed section
15191, subd. (d) in the originally-proposed changes to the Guidelines. The
Resources Agency proposed language is more user-friendly to allow the reader to
refer to the definition immediately preceding the proposed Guidelines section.

2. Full Text Showing Modifications to the Originally-Proposed -
Changes to the Guidelines at Section 15192:

§ 15192. Threshold Requirements for Exemptions for
Agricultural Housing, Affordable Housing, and Residential
Infill Projects. '

‘In order to qualify for an exemption set forth in sections 15193, 15194 or
15195, a housing project must meet all of the threshold crlterla set forth

below.

(a) The project must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal
program, including any mitigation measures required by such plan
or program, as that plan or program existed on the date that the
application for the project pursuant to Section 65943 of the

~ Government Code was deemed complete; and

(2) Any applicable zoning ordinance, as that zoning ordinance
existed on the date that the application for the project pursuant to
Section 65943 of the Government Code was deemed complete,
unless the zoning of project property is inconsistent with the
general plan because the project property has not been rezoned to
conform to the general plan.
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(b) Community-level environmental review has been adopted of certified.

(c) The project and other projects approved prior to the approval of the
project can be adequately served by existing utilities, and the project
applicant has paid, or has committed to pay, all applicable in-lieu or
development fees.

(d) The site of the project:

(1) Does not contain wetlands, as defined in Section 328.3 of Title
33 of the Code of Federal Requlations. ,

(2) Does not have any value as an ecological community upon
which wild animals, birds, plants, fish, amphibians, and
invertebrates depend for their conservation and protection.

(3) Does not harm any species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or
by the Native Plant Protection Act (Chapter 10 (commencing with
Section 1900) of Division 2 of the Fish and Game Code), the
California Endangered Species Act (Chapter 1.5 (commencmq with
Section 2050) of Division 3 of the Fish and Game Code.

(4) Does not cause the destruction or removal of any species
protected by a local ordinance in effect at the time the application
- for the project was deemed complete.

(e) The site of the project is not included on any list of facilities and sites
compiled pursuant to Section 65962.5 of the Government Code.

(f) The site of the project is subject to a preliminary endangerment
assessment prepared by a registered environmental assessor to
determine the existence of any release of a hazardous substance on the
site and to determine the potential for exposure of future occupants to
significant health hazards from any nearby property or activity. In addition,
the following steps have been taken in response to the results of this
assessment:

"~ (1) If a release of a hazardous substance is found o exist on the
site, the release shall be removed, or any significant effects of the
release shall be mitigated to a level of insignificance in compliance
with state and federal requirements.

(2) If a potential for exposure to significant hazards from
surrounding properties or activities is found to exist, the effects of
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the potential exposure shall be mitigated to a level of insignificance
in compliance with state and federal requirements. -

(q) The project does not have a significant effect on historical resources
pursuant to Section 21084.1 of the Public Resources Code.

(h) The project site is not subject to wildland fire hazard, as determined by
the Department of Forestry and Fire Protection, unless the applicable
general plan or zoning ordinance contains provisions to mitigate the risk of
a wildland fire hazard.

(i) The project site does not have an unusually high risk of fire or explosion
from materials stored or used on nearby properties.

(i) The project site does not presént a risk of a public health exposure at a
level that would exceed the standards established by any state or federal

agency.

(k) Either the project site is not within a delineated earthquake fault zone
or a seismic hazard zone, as determined pursuant to Section 2622 and
2696 of the Public Resources Code respectively, or the applicable general
plan or zoning ordinance contains provisions to mitigate the risk of an
earthquake or seismic hazard.

(1) Either the project site does not present a landslide hazard, flood plain,
flood way: or restriction zone, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space. »

(n) The project site is not located within the boundaries of a stafe
conservancy.

(o) The project has not been divided into smaller projects to qualify for one
or more of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21159.21, 21159.27, Public Resources Code.
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C. §151 93. A'gric'ultural Housing Exemption

Summary of Text: The originally-proposed changes to the Guidelines at section
15193 state:

§ 15193. Agricultural Housing Exemption.

CEQA does not apply to any development proieet that meets the following
criteria.

(a) The project meets the threshold criteria set forth in section 15192.

(b) The project site meets the following size criteria:

(1) The project site is located in an area with a population density of
at least 1,000 persons per square mile and is two acres or less in
area; or :

(2) The project site is located in an area with a population density of
less than 1,000 persons per square mile and is five acres or less in
area.

(c) The project meets the following requirements reqardinq' location and
number of units.

(1) If the proposed development project is located on a project site
within city limits or in a census-defined place, it must meet the
following requirements: '

(A) The proposed project location must be within one of the
following:

1.' Incorporated city limits: or

2. A census defined place with a minimum populati‘on
density of at least 5,000 persons per square mile: or

3. A census-defined place with a minimum population
density of at least 1,000 persons per square mile,
unless a public agency that is carrying out or
-approving the project determines that there is a
reasonable possibility that the project, if completed,
would have a significant effect on the environment
due to unusual circumstances or that the cumulative
impacts of successive projects of the same type in the
same area, over time, would be significant.
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(B) The proposed development project must be located on a
project site that is adjacent, on at least two sides, to land that
has been developed.

(C) The proposed development project must meet either of
the following requirements:

1. Consist of nof more than 45 units, or

2. Consist of housing for a total of 45 or fewer
agricultural employees if the housing consists of
dormitories, barracks, or other group living facilities.

(2) If the proposed development project is located on a project site
zoned for general agricultural use, it must meet either of the
following requirements:

(A) Consist of not more than 20 units; or

(B) Consist of housing for a total of 20 or fewer agricultural
employees if the housing consists of dormitories, barracks,
. or other group living facilities. -

(d) The project meets the following requirements reqardlnq provision of

housmq for aquoultural employees:

(1) The project must consist of the construction, conversion, or use
of residential housing for agricultural employees.

(2) If the project lacks public financial assistance, then:

(A) The project must be affordable to lower incom\e
households; and \

(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency
to ensure the continued availability and use of the housing
units for lower income households for a period of at least 15

years.

(3) If public financial assistance exists for the project, then:

(A) The project must be housing for very low, low-, or
moderate-income households; and




(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency
to ensure the continued availability and use of the housing
units for low- and moderate-income households for a period
of at least 15 years.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21159.22, Public Resources Code.

Commenter: | County of San Diego, July 26, 2006
Comment Summary: County of San Diego statesﬁ '

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15193. There is currently
no-formal system in place at OPR for electronic NOE filing. However, OPR is
currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego’s comments on Guidelines, -
sections 15062, 15191, 15192, 15194, and 15195.

D. § 15194. Affordable Housing ExemAptioAn.

Summary of Text: The originally-proposed changes to the Guidelines at section 15194
state:

§ 15194. Affordable Housing Exemption.

CEQA does not apply to any development project that meets the following
criteria:

(a) The project meets the threshold criteria éet forth in section 15192.

(b) The project meets the following size criteria: the project site is not
more than five acres in area.

(c) The project meets both of the following requirements regarding
- location:
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(1) The proiect meets one of the following location requirements
relating to population density:

(A) The project site is located within an urbanized area or
, within a census-defined place with a population density of at
! least 5,000 persons per square mile.

(B) If the project consists of 50 or fewer units, the project site
is located within an incorporated city with a population
density of at least 2,500 persons per square mlle and a total
population of at least 25,000 persons.

(C) The project is located within either an incorporated city or

a census defined place with a population density of at least

1,000 persons per square mile and there is no reasonable

i : possibility that the project would have a significant effect on

| the environment or the residents of the project due to

. unusual circumstances or due to the related or cumulative
impacts of reasonably foreseeable projects in the vicinity of

the project.

(2) The project meets one of the following site-specific location
requirements: ' :

(A) The project site has been previously developed for
qualifie’d urban uses; or

| (B) The parcels immediately adjacent to the project site are
| developed with qualified urban uses.

(C) The project site has not been developed for urban uses
and all of the following conditions are met;

1. No parcel within the site has bée'n created within 10
years prior to the proposed development of the site.

2. At least 75 percent of the perimeter of the site -
adjoins parcels that are developed with qualified
urban uses.

3. The existing remaining 25 percent of the perimeter
of the site adjoins parcels that have previously been
developed for qualified urban uses.

(d) The project meets both of the following requirements regarding
provision of affordable housing.
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(‘i) The project consists of the construction, conversion, or use of
residential housing consisting of 100 or fewer units that are
affordable to low-income households.

(2) The developer of the project provides sufficient legal
commitments to the appropriate local agency to ensure the
continued availability and use of the housing units for lower income
households for a period of at [east 30 years, at monthly housing
costs deemed to be “affordable rent” for lower income, very low
income, and extremely low income households, as determined
pursuant to Section 50053 of the Health and Safety Code.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21159.23, Public Resources Code.

Commenter: County of San Diego, July 26, 2006
Comment: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15194. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is
currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego's comments on Guidelines,
sections 15062, 15191, 15192, 156193, and 15195.

1. § 15194, subd. (d)(2)

Summary of Text: The originally-proposed changes to the Guidelines at section
15194, subdivision (d)(2) state:

(2) The developer of the project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use
of the housing units for lower income households for a period of at least
.30 years, at monthly housing costs deemed to be “affordable rent” for
lower income, very low income, and extremely low income households, as
determined pursuant to Section 50053 of the Health and Safety Code.
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Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

[T_]his section should cross-reference the definitions of affordable housing
in Health and Safety Code section 50079.5, as provided in Public
Resources Code section 21159.23(a)(1).

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15194, subd. (d)(2). The
proposed language is consistent with section 21159.23 of the Public Resources
Code. Additionally, the proposed Guideline references section 21159.23 of the -
Public Resources Code, which contains the language requested by the commenter.

2. § 15194, Note

Summary of Text: The originally-proposed changes to the Guidelines at the Note for
the proposed new section 15194 state:

Note: Authority cited: Section 21083, Public Resources Code.
Reference: Section 21159.23, Public Resources Code.

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states; “The authority cited for. section 151 94
should include Public Resources Code section 21159.21.7 :

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at the note for section 15194. The
authority for this proposed Guidelines section is section 21083 of the Public
Resources Code. The reference for this proposed Guidelines section is 21159.23
of the Public Resources Code. Public Resources Code section 21159.21 is
implemented and referenced at proposed Guidelines section 15192 and proposed
Guidelines section 15194, subdivision (a). '




E. §15195. Residential Infill Exemption.
Summary of Text: The originally-proposed changes to the Guidelines state:
§ 15195. Residential Infill Exemption.

(a) Except as set forth in subdivision (b), CEQA does not apply to e_inv
development project that meets the following criteria:

(1) The project meets the threshold criteria set forth in _section
15192; provided that with respect to the requirement in section
15192(b) regarding community-level environmental review, such
review must be certified or adopted within five years of the date that
the lead agency deems the application for the project to be
complete pursuant to Section 65943 of the Government Code.

(2) The project meets both of the following size criteria:

(A). The site of the project is not more than four acres in total
area.

(B) The project does not include any single level building that
exceeds 100,000 square feet.

~ (3) The project meets both of the following requirements regarding
location: ,

(A) The project is a residential project on an infill site.

(B) The project is within one-half mile of a major transit stop.

(4) The project meets both of the following requirements regarding
number of units:

(A) The project does not contain more than 100 residential
units. :

(B) The project promotes higher density infill housing. The
lead. agency may establish its own criteria for determining
whether the project promotes higher density infill housing
except in either of the following two circumstances:

1. A project with a density of at least 20 units per acre
is conclusively presumed to promote higher density

infill housing.




2. A project with a density of at least 10 units per acre
and a density greater than the average density of the
residential properties within 1,500 feet shall be
presumed to promote higher density infill housing
unless the preponderance of the evidence
demonstrates otherwise.

(5) The project meets the following requirements regarding
availability of affordable housing: The project would result in
housing units being made available to moderate, low or very low
income families as set forth in either A or B below:

(A) The project meets one of the following criteria, and the
project developer provides sufficient legal commitments to
the appropriate local agency to ensure the continued
availability and use of the housing units as set forth below at
monthly housing costs determined pursuant to paragraph (3)
of subdivision (h) of Section 65589.5 of the Government
Code. ' ‘

1. At least 10 percent of the housing is sold to families
of moderate income, or

2. Not less than 10 percent of the housing is rented to
families of low incom_e, or

3. Not less than 5 percent of the housing is rented fo
families of very low income.

(B) If the project does not result in housing units being available as:
set forth in subdivision (A) above, then the project developer has
paid or will pay in-lieu fees pursuant to a local ordinance in an
amount sufficient to result in the development of an equivalent
number of units that would otherwise be required pursuant to
subparagraph (A).

(b) A project that' otherwise meets the criteria set forth in subdivision (a) is
not exempt from CEQA if any of the following occur:

(1) There is a reasonable possibility that the project will have a
project-specific, significant effect on the environment due to
unusual circumstances.

(2) Substantial changes with respect to the circumstances under
which the project is being undertaken that are related to the project
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have occurred since community- Ievel enVIronmental review was
certified or adopted:

(3).New information becomes available regarding the
circumstances under which the project is being undertaken and that
is related to the project that was not known, and could not have
been known at the time that community-level environmental review
was certified or adopted.

If a project is not exempt from CEQA due to subdivision (b), the
analysis of the environmental effects of the project covered in the
EIR or the negative declaration shall be limited to an analysis of the
project-specific effect of the projects and any effects identified
pursuant to subdivisions (b)(2) and (3).

Note: Authority cited: Section 21083, Public Resources Code. Réference:
Section 21159.24, Public Resources Code.

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15195, subd. (a)(3). There
is currently no formal system in place at OPR for electronic NOE filing. However,
OPR is currently considering creating a system whereby electronic filing of notices
will be possible. See also responses to County of San Diego’s comments on
Guidelines, sections 15062, 15191, 15192, 15193, and 15194.

1. § 15195, subd. (a)(3)

Summary of Text: The orlglnally—proposed changes to the Gwdelmes at section
15195, subdivision (a)(3) state:

(3) The proiect meets both of the following requirements regarding location:

(A) The project is a residential project on an infill site.
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(B) The project is W|th|n one- half mile of a major transit stop.

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states: “this subdivision omits the critical
requirement in Public Resources Code section 21159.24(a)(2) that the project be
located in an urbanized area.”

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15195, subd. (a)(3). The
proposed Guideline requires that the residential project be located within an “infill

- site.” Proposed Guideline section 15191, subd. (e) defines “infill site” as an
urbanized area meeting specific criteria. The proposed language is consistent with
section 21159.24 of the Public Resources Code requiring the project to be located
within an urbanized area. Section 21159.24 of the Public Resources Code is also
referenced within the note.

V. | ADDiTIONAL COMMENTS RAISED
Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD states:

EBMUD'’s concerns regarding Sections 15312 and 15302(c) have not
been addressed by this round of Amendments but remain relevant to the
District. As noted in the previous correspondence, EBMUD remains
available to assist with developing pertinent language should these
concerns be entertained for future updates of the CEQA Guidelines.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines. As stated in the cover letter to the
NOPA, the changes to the Guidelines are for implementation of the statutory
changes to CEQA only. The comments regarding the commenter’s additional
concerns are outside the scope of the currently proposed rulemaking.

Vl. DISCUSSION SECTIONS

Summary of Text: The proposal in the originally-proposed changes to the Guidelines
was to remove the discussion sections for Guidelines, sections 15179, 15180, and
15186. The Resources Agency has since determined that the discussion sections are
not a part of the Guidelines and do not therefore require the Resources Agency to use
the rulemaking provisions of the Administrative Procedure Act to remove the discussion
sections from its website. - ’
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Commenter: Cal Trans, July 28, 2006
Comment Summary: Cal Trans states in regard to Guidelines, section 15179:

Noted is the Resources Agency’s proposal to remove the discussion
section from the CEQA Guidelines. The language used here indicates
that this will be done on a universal basis whenever a guideline section is
modified. We noted, however, that this is not being done to all Guidelines
being modified under this June 13, 2006 proposal.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines. The Resources Agency included the
discussions marked in strikeout in the original proposed text for this rulemaking.
However, since that time, the Resources Agency has discovered that the discussion
sections are not a part of the Guidelines and do not therefore require the Resources
Agency to use the Administrative Procedure Act to remove the discussion sections
from its website. As a result, the final text adopted by Resources Agency OAL will
not be accompanied by the discussions.

Commenter: EDAW, July 11, 2006
Comment Summary: EDAW states:

These more informal plain language discussions could be helpful to the
general public in certain instances where the Guidelines address
potentially complex circumstances. The Guidelines might be improved if
‘discussion’ sections were enhanced rather than eliminated. An
introductory section could make clear that these sections are not rules but
simply helpful, simple presentations to clarify difficult-to-understand
issues. | am not aware of statutory events that suggest ‘discussion’
sections should be eliminated, so perhaps that is the impetus for this
proposed change.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines. See Response to Cal Trans’s
comment on proposed changes to the Discussion sections.

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states:

The Sierra Club is opposed to deleting the discussion sections from the
Guidelines because these sections of the Gwdellnes provide important
guidance to those who read CEQA.
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Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to.the Guidelines. See Response to Cal Trans's
comment on proposed changes to the Discussion sections.

VII. Summary and Response to Public Comments Received on
Modifications to the Originally-Proposed Changes to the
Guidelines Implementing CEQA - Noticed April 23, 2007.

The summaries and responses below satisfy the requirement found in Government
Code sections 11346.8, subd. (c) and 11346.9, subd. (a)(3) requirement that the
Resources Agency summarize relevant objections and recommendations received
during the public comment period and state the reasons for not implementing each
comment. :

This section provides a summary of the public comments the Resources Agency

~ received on the Modifications that the Resources Agency noticed on April 23, 2007.
The second comment period closed on May 8, 2007. All written comments to the
Modifications are included in the rulemaking file.

The Comments and Responses to Comments are set forth in order of the sections
under the originally-proposed changes to the Guidelines.

§ 15061. Review for Exemption.

Summary of Text: Modified Guidelines section 15061, subd. (e) state:

(e) When a non-elected official or decisionmaking body of a local lead
agency decides that a project is exempt from CEQA, and the public
agency approves or determines to carry out the project, ratthe decision
that the project is exempt may be appealed to the local lead agency's
elected decisionmaking body, if one exists. A local lead agency may
establish procedures governing such appeals.

Commenter: San Bernardino County, May 8, 2007
Comment Summary: San Bernardino County states:

Our conclusion is that the majority of the proposed changes do not impact,
affect, and change the Flood Control District (District) and Public Works ~—
Transportation (Transportation) in implementing the CEQA Guidelines,
with the exception of Section 15061, Review for Exemption. However, the
District and Transportation do not envision changing the existing
procedures for CEQA exemptions. As such, the proposed changes
should not impact the District or Transportation. The purpose of changing
Section 15061, Review for Exemption, was to provide a mechanism for
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challenging exemption findings for new categories in CEQA dealing with
low-income housing, agricultural housing, and in-fill development.
However, the proposed new language adds that when a non-elected or
decision-making body (i.e., planning staff, Planning Commission, etc.)
determines that a project is exempt from CEQA, and, the public agency
approves the project, the decision that the project is exempt may be
appealed to the elected decision making body, in our case, the Board of
Supervisors. ‘

The purpose of changing Section 15061, Review for Exemption, was to
provide a mechanism for challenging exemption findings for new
‘categories in CEQA dealing with low-income housing, agricultural housing,
and in-fill development. However, the proposed new language adds that
when a non-elected or decision-making body (i.e., planning staff, Planning
Commission, etc.) determines that a project is exempt from CEQA, and,
the public agency approves the project, the decision that the project is
exempt may be appealed to the elected decision making body, in our
case, the Board of Supervisors.

For the majority of the District and Transportation projects, staff
determines if the project is exempt. However, it is the Board of
Supervisors (an elected body) that approves the project and directs the
Clerk of the Board to file the Notice of Exemption. Therefore, a challenge
to the CEQA Exemption process is already established in the County’'s
procedures. However, should staff find a project exempt, and staff
subsequently file the Notice of Exemption without Board authorization of
the Exemption, the Exemption could be challenged. -

The District and Transportation do not foresee changing the current
policies and procedures regarding filing notices of exemption.

- Response to Comment: The commenter’'s remarks do not warrant a change to

the Modifications at Guidelines, section 15061. The language proposed in the
originally-proposed changes to the Guidelines as well as the modifications to the
originally-proposed changes are consistent with section 21151, subd. (c) of the
Public Resources Code.

For the remainder of the comments, the commenter is not recommending a change
to the proposal and no response is required. Additionally, the Resources Agency
makes no comment whether the commenter's current policies and procedures meet
the requirements of CEQA.
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§ 15155. City or County Consultation with Water Agencies.
Seétion 15155 is an entirely new section of the CEQA Guidelines, although some of the

proposed language is similar to that in Section 15083.5, which the Resources Agency
proposes to repeal. The full modified text is set forth above.

A. § 15155, subd. (a)(1)(E)
Summary of Text: Modified Guidelines, section 15155, subd. (a)(1)(E) state:
(E) An in'dustrial, manufacturing, or processing plant, or industrial park

planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet or floor area.

Commenter: Air Resources Board, May 7, 2007
Comment Summary:  Air Resources Board states:

“| received your 15-day Notice and don’'t have any substantive comments
from ARB, but | thought it was funny that while correcting one typo in
section 15155(a)(1)(E), you left another one: the end of the section
should read “...650,000 square feet of floor area”, rather than “or floor
area”. | notice that you got it right in your aggregated rendering of that
section further in the notice.”

Response to Comment: The typo, unfortunately, was made in the Modifications.
The typo, however, did not occur in the originally-proposed changes to the
Guidelines or within the full text of section 15155 within the Modifications. As
demonstrated in double strikeout/double underline below, the final version of the
adopted Guidelines will have the correct language as follows:

(E) An industrial, manufacturing, or processing plant, or industrial park
planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet o#f floor area.

Commenter: Jim Royle, May 7, 2007
Comment Summary: Jim Royle states:

A really minor thing | noticed. In the correction of a typo in 15155(a)(1)(E),

there is still a typo. At the end of the sentence it should read “square feet

of floor area”, not “square feet or floor area.”

Response to Commént: See Response to Air Resources Board's comments on
Guidelines, section 15155, subdivision (a)(1)(E).
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B. § 15155, subd. (d)(2)(B)
Summary of Text: Modified Guidelines, section 15155, subd. (d)(2)(B) state:

(B) ChanL sin the mrcumstances or conditions substantially affecting the
abllltv of the aps z szllc water system or the water

supplying city or county |dent|f|ed in the water assessment to provide a
sufficient supply of water for the water demand project.

' Commenter: Worden Williams APC, May 4, 2007
Comment Summary: Worden Williams, APC states:

| believe that a water assessment should be required for each phase of the
project, because the availability of water is so uncertain and subject to change
within this state. This is especially true in the case of the projects | have
discussed above. [See comment of Worden Williams to section 15155, subd. (e)
below.] Atany time, the assumptions about the groundwater aquifer could be
found to be incorrect, and the amount of water available could be substantially
reduced. |therefore request that the language be changed to require that, at a
minimum, affirmative findings regardmg water availability be made at each phase
of a project.

Response to Comment: The commenter's remarks do not warrant a change to the
Modifications at Guidelines, section 15155, subd.(d)(2)(B). The Resources Agency
finds that the language proposed in the originally-proposed changes to the Guidelines
as well as the Modifications are consistent with section 10910, subds. (h)(1)-(3) of the
Water Code. Additionally, the commenter’s concerns are addressed in Guidelines,
section 15155, subd. (d). The commenter’s remarks are in response to the originally-
proposed changes to the Guidelines and not to the Modifications. In that regard, they

are untimely.

C. § 15155, subd. (e)
Summary of Text: Modified Guidelines, section 15155, subd. (e) state:

(e) The city or countv Iead agency shaII include the water assessment

ode in the EIR negative declaratlon or
mltlgated negatlve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
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planned future uses. If a city or county lead agency determines that water

supplies will not be sufficient, the city or county lead agency shall include

Commenter: Worden Williams APC, May 4, 2007
Comment Summary: Worden Williams, APC states:

... | have some serious concerns regarding your proposed language in
your Section 10 dealing with proposed Section 15155(e). My problem is
the Agency determination of 'sufficient water.” The language "The city or
county lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demands of the
project, in addition to existing and planned future uses.’ is vague as to
what is sufficient. _

We have seen several projects approved out in the Desert Hot Springs
area for thousands of single family homes. This is an area entirely
dependent on groundwater, and the water basin is in overdraft. The water
district is concluding that there is enough water (i.e., 20-years worth),
while simultaneously recognizing that the overdraft condition is so severe
that there may be no water (or no economically available water) in 50
years. Thousands of houses are being approved with no long-term water
source. The EIRs being prepared are assuming that there is no significant
water impacts-as long as there is a 20-year supply of water. | do not
believe that the CEQA threshold of a 20-year supply, but your proposed
language is so vague that the EIR prepares are assuming that sufficient
water equals a 20-years supply. :

Response to Comment: The commenter's remarks do not warrant a change to the
Modifications at Guidelines, section 15155, subd. (€). The Resources Agency notes
that the language proposed in the originally-proposed changes to the Guidelines as well
as the Modifications are consistent with section 10910, subds. (c)(1) and (h)(1)-(3) of
the Water Code. The commenter’'s remarks are in response to the originally-proposed
changes to the Guidelines and not o the Modifications. In that regard, they are
untimely. '

§ 15192. Threshold Requirements for Exemptions for Agriculturai”

Housing, Affordable Housing, and Residential Infill Projects.

Summary of Text: Modified Guidelines, section 15192, subd. (i)-(I) state:

(i) The project site does not have an unusually high risk of fire or explosion from
materials stored or used on nearby properties.
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(i) The project site does not present a risk of a public health exposure at a level
that would exceed the standards established by any state or federal agency.

(k) Either the project site is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of the'

- Public Resources Code respectively, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of an earthquake or seismic
hazard. '

(1) Either the project site does not present a landslide hazard, flood plain, flood
* way, or restriction zone, or the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of a landslide or flood.

Commenter: City of Roseville, May 8, 2007
Comment Summary: The City of Roseville states:

The City of Roseville is concerned that there may be implications with the
proposed addition of Section 15192 (Threshold Requirements for
Exemptions for Ag, Affordable Housing and Residential Infill projects).
Specifically, we are concerned the phrase “the project site does not
present a risk of a public health exposure at a level that would exceed
state or federal standards,” may be a platform for objections to residential
land uses near rail yards and freeways. The City, and many other local
agencies, have railroad and other transportation facilities that exist within .
these local jurisdictions. Some current and planned land uses could place
sensitive receptors near these types of facilities. Therefore we propose

. that this language be stricken from the proposed modifications.

Response to Comment: The commenter’s remarks do not warrant a change to the
Modifications at Guidelines, section 15192. The language proposed in the originally-
proposed changes to the Guidelines as well as the Modifications to subdivisions (i)-(I)
are consistent with the statute. Specifically, subd. (j) of section 15192 is consistent with
subd. (h)(3) of section 21159.21 of the Public Resources Code. The Modifications
changed the subdivision to add the word “site”. To the extent commenter’'s remarks are
in response to the originally-proposed changes to the Guidelines and not to the
Modifications, they are untimely.
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VIIl. LOCATION OF RULEMAKING FILE

A copy of the rulemaking file is available for public inspection at:
The Resources Agency

1416 Ninth Street, Suite 1311

Sacramento, CA 95814 ‘

Contact: Mary U. Akens, Assistant General Counsel
(916) 653-5656

IX. NONDUPLICATION STANDARD

. Sections 15191 through 15196 overlap or duplicate many statutes found within the -

Public Resources Code, the Water Code and the Labor Code. Government Code
Section 11349 provides that when an agency proposes to include language in a
regulation that is overlapped or duplicated by statutory language, the agency must
justify the overlap or duplication. Specifically, the Government Code section states,
"[t]his standard is not intended to prohibit state agencies from printing relevant portions
of enabling legislation in regulations when the duplication is necessary to satisfy the
clarity standard in paragraph (3) of subdivision (a) of Section 11349.1. This standard is
intended to prevent the indiscriminate incorporation of statutory language in a
regulation.”

The CEQA Guidelines are used as an implementation tool by virtually all Lead,
Responsible and Trustee Agencies. Therefore, it is very important to include in the -
CEQA Guidelines all requirements applicable to implementation, including the new
statutory requirements applicable to certain exemptions that are implemented in
proposed Article 12.5. In addition, the Resources Agency has re-organized, combined,
and displayed several separate statutory sections that address the same issue in a
convenient and meaningful manner that will be easier to understand. Thus, the
proposed language will enhance the clarity of the requirements, make the regulations
easier to use and understand and reduce the chance of inadvertent non-compliance. -
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TITLE 14, NATURAL RESOURCES
DIVISION 6. RESOURCES AGENCY

CHAPTER 3. GUIDELINES FOR IMPLEMENTATION OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT

ARTICLE 4. LEAD AGENCY

§ 15053. Designation of Lead Agency by the Office of Pl‘mnlng and
Reseflrch

(a) If there is a dispute over which of several agencies should be the Lead Agency
for a project, the disputing agencies should consult with each other in an effort to
resolve the dispute prior to submitting it to the Office of Planning and Research. If
an agreement cannot be reached, any of the disputing public ageney-agencies, or the
. applicant if a private project is involved, may submit the dispute to the Office of
Planning and Research for resolution.

(b) For purposes of this section, a “dispute” means a ¢ontested, active difference of
opinion between two ‘or more public agencies as to which of those agencies shall
prepare any necessary environmental document. A dispute exists where each of
those agencies claims that it either has or does not have the obligation to prepare
that environmental document.

(b¢) The Office of Planning and Research shall designate a Lead Agency within 21 -
days after receiving a completed request to resolve a dispute. The Office of
Planning and Research shall not designate a lead agency in the absence of a dispute.

(ed) Regulations adopted by the Office of Planning and Research for resolving Lead
Agency disputes may be found in Title 14, Cahforma Code of Regulatlons Sections
16000 et seq. ~

(de) Des1gnat10n of a Lead Agency by the Office of Planning and Research shall be
based on consideration of the criteria in Section 15051 as well as the capacity of the
agency to adequately fulfill the requirements of CEQA.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21165, Public Resources Code; California Code of Regulatlons Title 14, Sections
16000-16041. '




ARTICLE S. PRELIMINARY REVIEW OF PROJECTS
AND CONDUCT OF INITIAL STUDY

-§ 15061. Review for Exemption.
[(a): no changes]
(b) A project is exempt from CEQA if:

(1) The project is exempt by statute (see, e.g. Article 18, commencing with
Section 15260).

(2) The project is exempt pursuant to a categorical exemption (see Article
19, commencing with Section 15300) and the application of that categorical
exemption is not barred by one of the exceptions set forth in Sec‘uon
15300.2.

(3) The activity is covered by the general rule that CEQA applies only to
projects which have the potential for causing a significant effect on the
environment. Where it can be seen with certainty that there is no possibility
that the activity in question may have a significant effect on the
environment, the activity is not subject to CEQA.

4) The project will be rejected or disapproved by a pubhc agency. (See
Section 15270(b)).

'(5) The project is exempt pursuant to the prov131ons of Article 12.5 of thls
Chapter.

[(c) - (d): no changes]

(e) When a non-elected official or decisionmaking body of a local Jead agency decides that

a project is exempt from CEQA., and the public agency approves or determines to carry out:

the project, the decision that the project is exempt may be appealed to the local lead
agency’s elected decisionmaking body, if one exists. A local lead agency may establish
mocedul es ,qovermng such appeals

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21080(b), 21080.9, 21080.10, 21084, 21108(b), 21151, and-21152(b), and
21159.21, Public Resources Code; No Qil, Inc. v. City of Los Angeles (1974) 13
Cal. 3d 68.




§ 15062. Notice of Exemption.

(a) When a public agency decides that a project is exempt from CEQA pursuant to
Section 15061, and the public agency approves or determines to carry out the
project, the agency may file a Notice of Exemption. The notice shall be filed, if at
all, after approval of the project. Such a notice shall include:

[(1) - (4): no changes]

[((6)-(d): no changés]

(e) When a local agency determines that a project is not subject to CEQA under
sections 15193, 15194, or 15195, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file a notice with
OPR identifying the section under which the exemption is claimed.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21108, and 21152, and 21152.1 Public Resources Code.

ARTICLE 6. NEGATIVE DECLARATION PROCESS

§ 15072. Notice of Intent to Adopt a Negatlve Declaration or Mltlgated
Negative Declaration.

[(a) — (e): no changes]

. (f) If the United States Department of Defense or any branch of the United States

Armed Forces has given a lead agency written notification of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace
and provided the lead agency with written notification of the military contact office
and address for the military service pursuant to subdivision (b) of Section 15190.5,
then the lead agency shall include the specified military contact dffice in the list of
organizations and individuals receiving a notice of intent to adopt a negative
declaration or a mitigated negative declaration pursuant to this section for projects

" that meet the criteria set forth in subdivision (¢) of Section 15190.5. The lead

agency shall send-the specified military contact office such notice of intent
sufficiently prior to adoption by the lead agency of the negative declaration or
mitigated negative declaration to allow the military service the review period
provided under Section 15105.

(f2) A notice of intent to adopt a negative declaration or mitigated negative
declaration shall specify the following:




(1) - (6): no changes]

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091,21092,21092.2, 21092.4,21092.3, 21092.6, 21098 and 21151.8, Public
Resources Code.

§ 15073. Public Review of a Proposed Negative Declaration or Mitigated
Negative Declaration.

[(@): no changes]

(b) When a proposed negative declaration or mitigated negative declaration and A
initial study have been submitted to the State Clearinghouse for review by state
agencies, the public review period shall be at least as long as the review period
established by the State Clearinghouse. The public review period and the state
agency 1ev1ew penod may, but are not requ1red to. bm and end at the same tune

ﬂ&eState—Gleam&gh%Dav one of the state review penod shall be the date that

the State Clearinghouse distributes the document to state agencies.

[(c) - (e): no changes]

Note: Authority cited: Section 21083, Public Resources Code. References: Sections
21000(e), 21003(b), 21080(c), 21081.6, 21091, and 21092.5, Public Resources
Code; Plaggmier v. City of San Jose (1980) 101 Cal.App.3d 842.

§ 15074. Consideration and Adoption of a Negative Declaration or Mltlgated
Negative Declaration. :

[(@) — (e): no changes]

N
(f) When a non-elected official or decisionmaking body of a local lead agency
adopts a negative declaration or mitigated negative declaration, that adoption may
be appealed to the agency's elected decisionmaking body, if one exists. For
example, adoption of a negative declaration for a project by a city’s planning
commission may be appealed to the city council. A local lead agency may establish -
procedures governing such appeals. -

Note: Authority cited: Section 21‘083, Public Resources Code. Reference: Sections
21080(c), 21081.6,21082.1, and 21096, and 21151, Public Resources Code;
Friends of B Street v. City of Hayward (1980) 106 Cal.App.3d 988.




~ARTICLE 7. EIR PROCESS
§ 15082, Notice of Preparation and Determination of Scope of EIR.

(a) Notice of Preparation. Immediately after deciding that an environmental impact
report is required for a project, the lead agency shall send to the Office of Planning
and Research and each responsible and trustee agency a notice of preparation
stating that an environmental impact report will be prepared. This notice shall also
be sent to every federal agency involved in approving or funding the project._If the
United States Department of Defense or any branch of the United States Armed
Forces has given the lead agency written notification of the specific boundaries of a
low-level flight path, military impact zone, or special use airspace and provided the
lead agency with written notification of the military contact office and address for
the military service pursuant to subdivision (b) of Section 15190.5, then the lead
agency shall include the specified military contact office in the list of organizations
and individuals receiving a notice of preparation of an EIR pursuant to this section
for projects that meet the criteria set forth in subdivision (c) of Section 15190.5.

[(1) - (4): no changes)

[(b):» no changes]

(c) Meetings. In order to expedite the consultation, the lead agency, a responsible
agency, a trustee agency, the Office of Planning and Research, or a project
applicant may request one or more meetings between representatives of the
agencies involved to assist the lead agency in determining the scope and content of
the environmental information that the responsible or trustee agency may require..
Such meetings shall be convened by the lead agency as soon as possible, but no
later than 30 days after the meetings were requested. On request, the Office of
Planning and Research will assist in convening meetings that involve state agencies.

. (1) For projects of statewide, regional or areawide significance pursuant to
Section 15206, the lead agency shall conduct at least oné scoping meeting.
A scoping meeting held pursuant to the National Environmental Policy Act,
42 USC 4321 et seq. (NEPA) in the city or county within which the project
is located satisfies this requirement if the lead agency meets the notice
requirements of subsection (c)(2) below.

(2) The lead agency shall provide notice of the scoping meeting to all of the
following:

' | [(4) - (D): no changes]
(23) A lead agency shall call at least one scoping meeting for a proposed

project that may affect highways or other facilities under the jurisdiction of
the Department of Transportation if the meeting is requested by the




department. The lead agency shall call the scoping meeting as soon as
possible but not later than 30 days after receiving the request from the
. Department of Transportation. ‘

[(d) — (e) no changes]

Note; Authonty cited: Section 21083, Public Resources Code. Reference: Sections
© 21083.9, 21080.4, and 21098 of the Pubhc Resources Code. -







§15087.  Public Review of Draft EIR.

(a) The lead agency shall provide public notice of the availability of a draft EIR at
the same time it sends a notice of completion to the Office of Planning and
Research. Ifthe United States Department of Defense or any branch of the United
States Armed Forces has given the lead agency written notification of the specific
boundaries of a low-level flight path. military impact zone, or special use airspace
and provided the lead agency with written notification of the contact office and
address for the military service pursuant to subdivision (b) of Section 15190.5, then
the lead agency shall include the specified military contact office in the list of
organizations and individuals receiving a notice of availability of a draft EIR
pursuant to this section for projects that meet the criteria set forth in subdivision (¢)
of Section 15190.5. Theis public notice shall be given as provided under Section
15105 (a sample form is provided in Appendix L). Notice shall be mailed to the
last known name and address of all organizations and individuals who have
previously requested such notice in writing, and shall also be given by at least one
of the following procedures: '

[(1) —(3): no changes)

[@) - (d). no changes]

(e) In order to provide sufficient time for public review, the review period for a
draft EIR shall be as provided in Section 15105. The review period shall be
combined with the consultation required under Section 15086. When a draft EIR
has been submitted to the State Clearinghouse, the public review period shall be at
least as-long as the review period-established by the State Clearinghouse. The -
public review period and the state agency review period may, but are not required
to, begin and end at the same time. Day one of the state review period shall be the
date that the State Clearinghouse distributes the document to state agencies. the
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[() - (i) no changes]




Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091, 21092, 21092.2,21092.3, 21092.6, 21098, 21104, 21152, 21153 and 21161,
Public Resources Code.

ARTICLE 8. TIME LIMITS

§ 15105. Public Review Period for a Draft EIR or a Proposed Negative
Declaration or Mitigated Negative Declaration.

[(a)— (b): no changes]

(¢) If a draft EIR or proposed negative declaration or mitigated negative declaration
has been submitted to the State Clearinghouse for review by state agencies, the
public review period shall be at least as long as the review period established by the
State Clearinghouse. The public review period and the state agency review period
may, but are not required to, begin and end at the same time. Day one of the state
review period shall be the date that the State Cleal inghouse dlstrlbutes the
document to state a,czenc1es e

 [(d): no changes]

(e) The State Clearinghouse shall distribute a draft EIR or proposed negative
declaration or mitigated negative declaration within three working days after the
date of receipt if the submittal is determined by the State Clearir;ghouse to be

complete.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091 and 21092, Public Resources Code; People v. County of Kern (1974) 39
Cal.App.3d 830. '

ARTICLE 10. CONSIDERATIONS IN PREPARING EIRS AND
NEGATIVE DECLARATIONS

§ 15155. City or County Consultation with Water Agencies.

(2) The following definitions are applicable to this section.

(1) A “water-demand project” means:

(A) A residentiel development of more than 500 dwelling units.




(B) A shopping center or business establishment employin,q more
than 1,000 persons or having more than 500,000 square feet of floor

sSpace.

(C) A commercial office building efnploving more than 1,000
persons or having more than 250,000 square feet of floor space:

(D) A hotel or motel, or both, having more than 500 rooms.

(E) An industrial, manufacturing, or processing plant, or industrial
park planned to house more than 1,000 persons, occupying more
than 40 acres of land, or having more than 650,000 square feet of
floor area.

(F) A mixed-use project that includes one or more of the projects
specified in subdivisions (a)(1)(A), (a)(1)(B), (2)(1)(C). (a)(l)(D)
(a)(l)(E) and (2)(1)(G) of this sectlon

(G3) A project that would demand an amount of water equivalent to,
or greater than, the amount of water required by a 500 dwelling unit

project..

(H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1. A proposed residential, business, commercial, hotel or
motel, or industrial development that would account for an
increase of 10 percent or more in the number of a public
water system's existing service connections; or

2. A mixed-use project that would demand an amount of
water equivalent to, or greater than, the amount of water
required by residential development that would represent an
increase of 10 percent or more in the number of the public
water svstem s existing service connections.

(2) "Public water system" means a system for the provision of piped water
to the public for human consumption that has 3000 or more service - - - - -
‘connections. A public water system includes all of the following:

(A) Any collection, treatment, storage, and distribution facility under ,
‘control of the operator of the system Wthh is used primarily in
connection with the system.
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_( B) Any collection or pretreatment storage facility not under the
control of the operator that is used primarily in conne‘ction with the

system.

(C) Any person who treats water on behalf of one or more public
water systems for the purpose of rendering it safe for human

consumption.

(3) “Water acquisition plans” means'any plans for acquiring additional
water supplies prepared by the public water system or a city or county lead
agency pursuant to subdivision (a) of Section 10911 of the Water Code.

(4) “Water assessment” means the water supply assessment that must be.
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the elements
of the assessment required to comply with subdivisions (d), (e), (f), and (g)
of section 10910 of the Water Code. :

(5) “City or county lead agency” means a city or county, acting as lead
agency, for purposes of certifying or approving an environmental impact
report, a negative declaration, or a mitigated negative declaration for a
water-demand project. '

(b) Subject to section 15153, subd. (d) below, at the time a city or county lead
agency determines whether an environmental impact report. a negative declaration,
or a mitigated negative declaration, or any supplement thereto, is required for the
water-demand project, the city or county lead agency. shall take the following s‘;epsf

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public. water
system to determine whether the projected water demand associated with a
water-demand project was included in the most recently adopted urban
water management plan adopted pursuant to Part 2 (commencing with
Section 10610 of the Water Code). and to prepare a water assessment
approved at a regular or special meeting of that governing body.

(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project. the city or
county lead agency shall prepare a water assessment after consulting with
any entity serving domestic water supplies whose service area includes the
site of the water-demand proiject, the local agency formation commission,
and the governing body of any public water system adjacent to the sjte of
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the water-demand project. The governing body of the city or county lead
agency must approve the water assessment prepared pursuant to this section
at a regular or special meeting. '

(c) The city or county lead agency shall grant any reasonable request for an
extension of time that is made by the governing body of a public water system
preparing the water assessment, provided that the request for an extension of time is
made within 90 days after the date on which the governing body of the public water
system received the request to prepare a water assessment. If the governing body of
the public water system fails to request and receive an extension of time, or fails to
submit the water assessment notwithstanding the 30-day extension, the city or
county lead agency may seek a writ of mandamus to compel the governing body of
the public water system to comply with the requirements of Part 2.10 of Division 6

. of the Water Code relating to the submission of the water assessment,

(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand projects
that were included in such larger water-demand project if all of the following
criteria are met: '

(1) The entity completing the water assessment had concluded that its water
supplies are sufficient to meet the projected water demand associated with
the larger water-demand project, in addition to the existing and planned
future uses, including, but not limited to, agricultural and industrial uses:

- and ~ C

(2) None of the following changes has occurred since the completion of the
water assessment for the larger water-demand project: '

(A) Changes in the larger water-demand project that result in a
substantial increase in water demand for the water-demand project.

(B) Changes in the circumstances or conditions substantially
 affecting the ability of the public water system or the water

supplying city or county identified in the water assessment to

provide a sufficient supply of water for the water demand project.

(C) Significant new information becomes available which was not

known and could not have been known at the time when the entity
had reached the conclusion in subdivision (d)(1).

(e) The city 6r county lead agency shall include the water assessment, and any
water acquisition plan in the EIR. negative declaration, or mitigated negative
declaration, or any supplement thereto, prepared for the water-demand project,
and may include an evaluation of the water assessment and water acquisition
plan information within such environmental document. The city or county lead
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agency shall determine, based on the entire record, whether projected water
supplies will be sufficient to satisfy the demands of the project, in addition to
existing and planned future uses. If a city or county lead agency determines that
water supplies will not be sufficient, the city or county lead agency shall 1nclude
that determination in its findings for the water-demand project.

Note: Authority Cited: Section 21083, Public Resources Code. Reference: Section
21151.9. Public Resources Code, Sections 10910-10915 -of the Water Code.

ARTICLE 11.5. MASTER ENVIRONMENTAL
IMPACT RPORT

§ 15179. Limitations on the Use of the Master EIR.

(a) The certified Master EIR shall not be used for a subsequent project described in
the Master EIR in accordance with this article if either;

(1) The Master EIR it was certified more than five years prior to the filing
of an application for a {ater subsequent project except as set forth in
subsection (b) below, or

(#2)After the certification of the Master EIR, a project not identifed
described in the certified Master EIR as an anticipated subsequent project is
approved and the approved project may affect the adequacy of the Master
EIR for any subsequent project that was described in the Master FIR .unless

 theleadagency-does-oneof the-following:

(b) A Master EIR that was certified more than five years prior to the filing of an
application for a subsequent project described in the Master EIR may be used in
accordance with this article to review such a subsequent project if the lead agency
reviews the adequacy of the Master EIR and takes either of the following steps:

(al) Reviews-the-Master ETR-and-fFinds that no substantial changes have

occurred with respect to the circumstances under which the Master EIR was

certified, or that there is no new available information which was not known
 and could not have been known at the time the Master EIR was certified; or

(52) Prepares an initial study, and pur suant to the findings of the initial
study either:

(A) certifies a subsequent or supplemental EIR that updates or
revises the Master EIR and which either (i1) is incorporated into the
previously certified Master EIR, or (i2) references any deletions,
additions or other modifications to the previously certified Master
EIR:; or

13




(B) approves a mitigated negative declaration that addresses
substantial changes that have occurred with respect to the
circumstances under which the Master EIR was certified or the new
information that was not known and could not have been known at
the time the Master EIR was certified.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21157.6, Public Resources Code.

ARTICLE 12. SPECIAL SITUATIONS
§ 15180. Redevelopment Projects.
(a) An EIR for a redevelopment plan may be a Master EIR, a program EIR, or a

project EIR. An EIR for a redevelopment plan must specify whether it is a Master
EIR. a program EIR. or a project EIR.

(b) If the EIR for a redevelopment plan is a project EIR, Aall public and private
activities or undertakings pursuant to or in furtherance of & the redevelopment plan
shall constitute a single project, which shall be deemed approved at the time of
adoption of the redevelopment plan by the legislative body. The EIR in connection
with the redevelopment plan shall be submitted in accordance with Sectlon 33352
of the Health and Safety Code.

(b)-If a project EIR has been certified for the An-EIR-en-aredevelopment plan, shall

be-treated-as-a-program-EHR-with no subsequent EIRs are required for individual

components of the redevelopment plan unless a subsequent EIR or a supplement to
“an EIR would be required by Section 15162 or 15163.

(c) If the EIR for a redevelopment plan is a Master EIR, subsequent projects which
the lead agency determines as being within the scope of the Master EIR will be -
subject to the review required by Section 15177. If the EIR for a redevelopment
plan is a program EIR. subsequent activities in the program will be subject to the
review required by Section 15168.

‘Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21090 and 21166, Public Resources Code.
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§ 15186. School Facilities.
[(a): no changes]

(b) Before certifying an EIR or adopting a negative declaration for-Whes a project
located within one-fourth mile of a school that involves the construction or '
alteration of a facility whieh-that might reasonably be anticipated to emit hazardous
air emissions-or-acutely-hazardous-air-emissions, or whieh-that would handle
acutely-an extremely hazardous smaterial-substance or a mixture containing acutely
extremely hazardous material-substances in a quantity equal to or greater than that

the state threshold quantity specified in subdivision (j) of Section 25532 of the
Health and Safety Code, that may impose a health or safety hazard to persons who
~ would attend or-would be employed at the school, the lead agency must do both of

the following:

(1) Consult with the affected school district or districts regarding the
potential impact of the project on the school; and when-eireulating-the
pfepesee}ﬂeg&twe—éeelaka&eﬂ—efdfaﬁ—ﬁk—feﬁevw

(2) Notify the affected school district or districts of the project, in wr iting;
not less than 30 days prior to approval or certification of the negative

declalatlon or EIR. %Chis—s&bél%s&e&éeesﬁe{ﬂaﬁpb%e—p}ejee%s—fe%eh—&n

(c) When the project involves the purchase of a school site or the construction ofa
secondary or elementary school by a school district, the negative declaration or EIR

prepared for the project shall not be appreved adopted or certified by-the-seheol
board unless:

(1) The riegative_deblaration, mitigated negative declaration, or EIR contains
sufficient information to determine whether the property is: .

[(4) - (C).: no changes]

(D) Within 500 feet of the edge of the closest traffic lane of a
freeway or other busy traffic corridor.

[(2): no changes)

(3) The school beazd district makes, on the basis of substantial evidence,
one of the following written findings:

[(4): no changes]
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(B) The facilities specified in paragraph (2) exist, but one of the
following conditions applies: '

[1. = 2.: no changes]

3. For a school site with boundary that is within 500 feet of
the edge of the closest traffic lane of a freeway or other busy
traffic corridor, the school district determines, through a
health risk assessment pursuant to subdivision (b)(2) of
Section 44360 of the Health and Safety Code, based on
appropriate air dispersion modeling, and after considering
any potential mitigation measures, that the air quality at the
proposed site is such that neither short-term nor long-term
exposure poses significant health risks to pupils.

(C) The facilities or other pollution sources specified in subsection
(c)(2) exist, but conditions in subdivisions (¢)(3)(B)(1), (2) or (3)
cannot be met, and the school district is unable to locate an
alternative site that is suitable due to a severe shortage of sites that
meet the requirements in subdivision (a) of Section 17213 of the

Education Code. If the school district makes this findirig, the schooll'

board shall prepare an EIR and adopt a statement of overriding
considerations. Co

This finding shall be in addition to any findings which may be required
pursuant to Sections 15074, 15091 or 15093.

[(c): no changes]

(e) The following definitions shall apply for the purposes of this section: |

[(1)-(2): no changeﬂ

(3) “Extremeiy hazardous substance.” is as defined in subdivision (g)}(2)(B)
of Section 25532 of the Health and Safety Code and listed in Section -
2770.5. Table 3. of Title 19 of the California Code of Regulations.

(4) "Facilities" means any source with a potential to use, generate, emit or
discharge hazardous air pollutants, including, but not limited to, pollutants
that meet the definition of a hazardous substance, and whose process or
operation is identified as an emission source pursuant to the most recent list
of source categories published by the California Air Resources Board.

(5) "Freeway or other busy traffic corridors" means those roadways that, on »

an average day, have traffic in excess of 50,000 vehicles in a rural area, as
defined in Section 50101 of the Health and Safety Code, and 100.000
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vehicles in an urban 'area, as defined in Section 50104.7 of the Health and
Safety Code, - ‘

(6) "Handle" means to use, generate, process, produce, package, treat, store,
emit, discharge, or dispose of a hazardous material in any fashion.

(37) "Hazardous air emissions," is as defined in subdivisions (a) to (D),
. inclusive, of Section 44321 of the Health and Safety Code.

(48) "Hazardous substance," is as defined in Section 25316 of the Health
and Safety Code.

'(59) "Hazardous waste," is as defined in Section 25117 of the Health and
Safety Code.

(610) "Hazardous waste disposal site," is as defined in Section 25114 of the
Health and Safety Code. ‘

Note: Authority cited: Section 21083, Public Resources Code. References: Sections
'21151.4 and 21151.8, Public Resources Code.

§ 15190.5. Department Of De_fense Notification Requvirement.

(a) For purposes of this section, the following definitions are applicable.
(1) "Low-level flight path" means any flight path for any aircraft owned,
maintained, or that is under the jurisdiction of the United States Department
of Defense that flies lower than 1,500 feet above ground level, as indicated
in the United States Department of Defense Flight Information Publication,
"Area Planning Military Training Routes: North and South America
(AP/1B)" published by the United States Nationa] Imagery and Mapping
Agerncy, or its successor, as of the date the military service gives written
notification to a lead agency pursuant to subdivision (b).

(2) "Military impact zone" means any area, including airspace, that meets
both of the following criteria:

(A) Is within two miles of a military installation, including, but not

- limited to, any base, military airport, camp, post, station, yard,
center, homeport facility for a ship; or any other military activity
center that is under the jurisdiction of the United States Department
of Defense; and :
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(B) Covers greater than 500 acres of unincorporated land, or greater
than 100 acres of city incorporated land.

(3) “Military service” means the United States Department of Defense or
any branch of the United States Armed Forces.

(4) "Special use airspace” means the land area underlying the airspace that is
designated for training, research, development, or evaluation for a military
service, as that land area is established by the United States Department of
Defense Flight Information Publication, "Area Planning: Special Use
Airspace: North and South America (AP/1A)" published by the United
States National Imagery and Mapping Agency, or its successor, as of the

- date the military service gives written notification to a lead agency pursuant
to subdivision (b). S

(b) A military service may give written notification to a lead agency of the specific

- boundaries of a low-level flight path, military impact zone, or special use airspace,

and provide the lead agency, in writing, the military contact office and address for
the military service. If the notice references the specific boundaries of a low-level .
flight path, such notification must include a copy of the applicable United States
Department of Defense Flight Information Publication, "Area Planning Military
Training Routes: North and South America (AP/1B)." If the notice references the
specific boundaries of a special use airspace, stuch notification must include a copy
of the applicable United States Department of Defense Flight Information
Publication, "Area Planning: Special Use Airspace: North and South America

AP/1A)."

(c) If a military service provides the written notification specified in subdivision (b)
of this section, a lead agency must include the specified military contact office in
the list of organizations and individuals receiving a notice of intent to adopt a
negative declaration or a mitigated negative declaration pursuant to Section 15072,
in the list of organizations and individuals receiving a notice of preparation of an
EIR pursuant to Section 15082, and in the list of organizations and individuals
receiving a notice of availability of a draft EIR pursuant to Section 15087 for any
project that meets all of the criteria specified below: '

(1) The project to be carried out or approved by the lead agency is within the
boundaries specified in subdivision (b).

(2) The project is one of the following:

(A) a project that includes a general plan amendment; or

(B) a project that is of statewide. regional, or areawide significance:
o1
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(C) a project that relates to a public use airport and the area
surrounding such airport which is required to be referred to the
airport land use commission, or appropriately designated body,
pursuant to Sections 21670-21679.5 of the Public Utilities Code.

(3) The project is not one of the actions described below. A lead agency
does not need to send to the specified military contact office a notice of
intent to adopt a negative declaration or a mitigated negative declaration, a
notice of preparation of an EIR, or a notice of availability of a dr aft EIR for
such actions.

(A)a response action taken pursuant to Chapter 6.8 (commencing
with Section 25300) of Division 20 of the Health and Safety Code.

(B) a response action taken pursuant to Chapter 6.85 (commencing
with Section 25396) of Division 20 of the Health and Safety Code.

(C) a project undertaken at a site in response to a corrective action
~order issued pursuant to Section 25187 of the Health and Safety
Code:

The lead agency shall send the specified military contact office a notice of intent or
a notice of availability sufficiently prior to adoption or certification of the
environmental documents by the lead agency to allow the military service the
review period provided under Section 15105.

(d) The effect or potential effect that a project may have on military activities does _
not itself constitute an adverse effect on the environment for the purposes of CEQA.

Note: Authority 01ted Section 21083, Public Resoulces Code. Reference Sec‘uon
21098, Public Resources Code.

Article 12.5. Exemptions for Agricultural Housing, Affordable
‘ Housing, and Residential Infill Projects

§15191. ° Definitions.

For purposes of this Article 12.5 only, the following woi‘ds shall have the following
meanings: ' '

(a) "Agricultural employee" means a person engaged in agriculture, including:
farming in all its branches, and, among other things. includes: (1) the cultivation
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and tillage of the soil, (2) dairying, (3) the production, cultivation, erowing, and

. harvesting of any agricultural or horticultural commodities (including commodities

defined as agricultural commodities in Section 1141i(g) of Title 12 of the United
States Code), (4) the raising of livestock. bees, furbearing animals, or poultry, and
(5) any practices (including any forestry or lumbering operations) performed by a
farmer or on a farm as an incident to or in conjunction with such farming
operations, including preparation for market and delivery to storage or to market or
to carriers for transportation to market. This definition is subject to the following
limitations: ‘

This definition shall not be construed to include any person other than those
employees excluded from the coverage of the National Labor Relations Act, as
amended, as agricultural employees, pursuant to Section 2(3) of the Labor
Management Relations Act (Section 152(3), Title 29, United States Code), and
Section 3(f) of the Fair Labor Stgndards Act (Section 203(f), Title 29, United States

Code).

This definition shall not apply, or be construed to apply, to any employee who
performs work to be done at the site of the construction, alteration, painting. or
repair of a building, structure, or other work (as these terms have been construed
under Section 8(e) of the Labor Management Relations Act, 29 U.S.C. Sec. 158(¢))
or logging or timber-clearing operations in initial preparation of land for farming, or

who does land leveling or only land surveying for any of the above. As used in this

definition, "land leveling" shall include only major land moving operations
changing the contour of the land, but shall not include annual or seasonal tillage or
preparation of land for cultivation.

(b) "Census-defined place" means a specific unincorporated land area within
boundaries determined by the United States Census Bureau in the most recent

decennial census. ) -

(c) "Community-level environmental review" means either of the following:

(1) An EIR certified on any of the following:

(A) A general plan.

(B) A revision or update to the general plan that includes at least the
land use and circulation elements. .

(C) An applicable community plan,

(D) An applicable specific plan.'
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(E) A housing element of the general plan, if the environmental
impact report analyzed the environmental effects of the density of
the proposed project. : '

~(2) A negative declaration or mitigated negative declaration adopted as a
subsequent environmental review document, following and based upon an
EIR on a general plan, an applicable community plan, or an applicable
specific plan, provided that the subsequent environmental review document
is allowed by CEQA following a master EIR or a program EIR, or is
required pursuant to Section 21166.

(d) “Developed open space" means land that meets all of the following criteria:

(1) land that is publicly owned, or financed in whole or in part by public
funds,

(2) is generally open to, and available for use by, the public, and

(3) is predominantly lacking in structural development other than structures
associated with open spaces, including. but not limited to. playgrounds,

swimming pools, ball fields, enclosed child play areas, and picnic facilities.

Developed open space may include land that has been designated for acquisition by
a publi@gencv for developed open space but does not include lands acquired by
public funds dedicated to the acquisition of land for housing purposes.

(e) “Infill site”” means a site in an urbanized area that meets one of the following
criteria:

(1)The site has been previously developed for qualified urban uses; or

(2) The site. has not been developed for qualified urban uses but all
immediately adjacent parcels are developed with existing qualified urban
uses; or

(3) The site has not been developed for qualified urban uses, no parcel
within the site has been created within the past 10 years, and the site is
situated so that:

(A)V at least 75 percent of the perimeter of the site is adjacent to '
parcels that are developed with existing qualified urban uses at the
time the lead agency receives an application for an approval; and

(B) the remaining 25 percent of the perimeter of the site adjoins
parcels that had been previously developed for qualified urban uses.
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(f) "Low- and moderate-income households" means "persons and families of low or
moderate income" as defined in Section 50093 of the Health and Safety Code to
mean persons and families whose income does not exceed 120 percent of area
median income, adjusted for family size by the Department of Housing and
Community Development, in accordance with adjustment factors adopted and

amended from time to time by the United States Department of Housing and Urban

Development pursuant to Section 8 of the United States Housing Act of 1937..

(2) "Low-income households" means households of persons and families of very
low and low income, which are defined in Sections 50093 and 50105 of the Health
and Safety Code as follows: : | ,

(1) "Persons and families of low income" or "persons of low income" is
defined in Section 50093 of the Health & Safety Code to mean persons or

- families who are eligible for financial assistance specifically provided by a
governmental agency for the benefit of occupants of housing financed
pursuant to this division.

(2) "Very low income households" is defined in Section 50105 of the Health

. & Safety Code to mean persons and families whose incomes do not exceed
the qualifying limits for very low income families as established and
amended from time to time pursuant to Section 8 of the United States .
Housing Act of 1937, "Very low income households" includes extremely
low income households, as defined in Section 50106 of the Health & Safety
Code.

(h) "Lower income households" is defined in Section 50079.5 of the Health and
Safety Code to mean any of the following: '

(1) “Lower income households,” which means persons and families whose
income does not exceed the qualifying limits for lower income families as
established and amended from time to time pursuant to Section 8 of the
United States Housing Act of 1937, '

(2) “Very low income households.” which means persons and families
whose incomes do not exceed the qualifying limits for very low income
families as established and amended from time to time pursuant to Section 8
of the United States Housing Act of 1937.. = -

(3) “Extremely low income households." which means persons and families
whose incomes do not exceed the qualifying limits for extremely low
income families as established and amended from time to time by the
Secretary of Housing and Urban Development and defined in Section
5.603(b) of Title 24 of the Code of Federal Regulations.
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(i) "Major transit stop" means a site containing an existing rail transit station, a ferry
terminal served by either a bus or rail transit service; or the intersection of two or
more major bus routes with a frequency of service interval of 15 minutes or less

~ during the morning and afternoon peak commute periods.

(3) "Project-specific effect” means all the direct or indirect environmental effects of

“a project other than cumulatjve effects and growth-inducing effects.

(k) “QuaHﬁed urban use" means any residential, commercial, public institutional,

transit or transportation passenger facility, or retail use, or any combination of those

uses.

(1) "Residential" means a use consisting of either of the following:

(1)Residenﬁal units only.

(2) Residential units and primarily neighborhood-serving ,qoods,‘ services. or
retail uses that do not exceed 15 percent of the total floor area of the project.

(m) “Urbanized area’” means either of the following:

(1) An incorporated city that either by itself or in combination with two
contiguous incorporated cities has a population of at Jeast 100,000 persons;
or

(2) An unincorporatéd area that meets the requirements set forth in
subdivision (m)( 2)( A) and subdivision (m)(2)(B) below.

(A) The unincorporated area must meet one of the following location
or density requirements:

1. The unincorporated area must be: (i) completely
surrounded by one or more incorporated cities, (ii) have a
population of at Jeast 100,000 persons either by itself or in
combination with the surrounding incorporated city or cities,
and (iii) have a population density that at least equals the
population density of the surrounding city or cities; or

2. The unincorporated area must be located within an urban
orowth boundary and have an existing residential population
of at least 5,000 persons per square mile. For purposes of
this subparagraph, an "urban growth boundary” means a
provision of a locally adopted general plan that allows urban
uses on one side of the boundary and prohibits urban uses on
the other side.
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(B) The board of supervisors with jurisdiction over the
unincorporated area must have taken the following steps:

1. The board has prepared a draft document by which the
board would find that the general plan, zoning ordinance,
and related policies and programs applicable to the
unincorporated area are consistent with principles that: (i)
encourage compact development in a manner that
promotes efficient transportation systems, economic
growth, affordable housing, energy efficiency, and an
appropriate balance of jobs and housing, and (ii) protects
the environment, open space, and agricultural areas.

2. The board has submitted the draft document to OPR
and allowed OPR thirty days to submit comments on the
draft findings to the board.

3. No earlier than thirty days after submitting the draft
document to OPR, the board has adopted a final finding
in substantial conformity with the draft finding described
in the draft document referenced in subdivision
(m)(2)(B)(1) above.

Note: Authority cited: Section 21083, Pub'li'c Resources Code. Reference: Sections
21159.20,21159.21,21159.22. 21159.23. 21159.24, Public Resources Code.
| ' .

§ 15192, ‘ Threshold Requirements for Exemptions for Agricultural
Housing, Affordable Housing, and Residential Infill Projects.

In order to qualify for an exeﬁmtion set forth in sections 15193, 15194 or 15195, a
housing project must meet all of the threshold criteria set forth below.

(a) The project must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal program,
including any mitigation measures required by such plan or program, as .
that plan or program existed on the date that the application for the
project pursuant to Section 65943 of the Government Code was deemed

complete; and

(2) Any applicable zoning ordinance, as that zoning ordinance existed on’
the date that the application for the project pursuant to Section 65943 of
" the Government Code was deemed complete, unless the zoning of
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project property is inconsistent with the general plan because the project
property has not been rezoned to conform to the general plan.

~ (b) Community-level environmental review has been adopted or certified. -

(¢) The project and other projects approved prior to the approval of the project can
be adequately served by existing utilities, and the project applicant has paid, or has
committed to pay, all applicable in-lieu or development fees.

(d) The site of the project:

_ ( 1) Does not contain wetlands, as defined in Section 328.3 of Title 33 of the
"~ Code of Federal Regulations.

(2) Does not.have any value as an ecological community upon which wild
animals, birds, plants, fish, amphibians, and invertebrates depend for their
conse1vat10n and protection.

(3) Does not harm any species protected by the federal Endangered Species
Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or by the Native Plant Protection
Act (Chapter 10 (¢ommencing with Section 1900) of Division 2 of the Fish
- and Game Code), the California Endangered Species Act (Chapter 1.5
(commencing with Section 2050) of Division 3 of the Fish and Game Code.

~ (4) Does not cause the destruction or removal of any species protected by a
local ordinance in effect at the time the application for the project was
deemed complete. '

(e) The site of the project is not included on any list of facilities and sites compiled
_pursuant to Section 65962.5 of the Government Code. -

(f) The site of the project is subject to a preliminary endangerment assessment
prepared by a registered environmental assessor to determine the existence of any
release of a hazardous substance on the site and to determine the potential for
exposure of future occupants to significant health hazards from any nearby property
or activity. In addition, the following steps have been taken in response to the
results of this assessment:

(1) If a release of a hazardous substance is found to exist on the site, the
release shall be removed. or any significant effects of the release shall be
mitigated to a level of insignificance in compliance with state and federal

' requirements.

(2) If a potential for exposure to signiﬁcant hazards from surrounding
properties or activities is found to exist, the effects of the potential exposure -
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shall be mitigated to a level of insignificance in compliance with state and
federal requirements. “

(g) The project does not have a significant effect on lﬁstorical resources pursuant to
Section 21084.1 of the Public Resources Code,

(h) The project site is not subject to wildland fire hazard, as determined by the
Department of Forestry and Fire Protection, unless the applicable general plan or
zoning ordinance contains provisions to mitigate the risk of a wildland fire hazard.

. (1) The project site does not have an unusually high risk of fire or explosion from
materials stored or used on nearby properties:

(i) The project site does not present a risk of a public health exposure at a level that
would exceed the s_tandards established by any state or federal agency.

(k) Either the project site is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of the Public

Resources Code respectively, or the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of an earthquake or seismic hazard.

()] Either the project site does not present a landslide hazard. flood pldin, flood way,
or restriction zone, or the applicable general plan or zoning ordinance contains
provisions to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space.

(n) The project site is not located within the boundaries of a state conservancy.

(0) The prdiect has not been divided into smaller projects to qualify for one or more
of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Publié Resources Code. Reference: Section
21159.21,21159.27, Public Resources Code.

§ 15193. Agricultural Housing Exemption.

CEQA does not apply to any development project that meets the following criteria.

(a) The project meets the threshold criteria set forth in section 15192.

(b) The project site meets the following size criteria:

(1) The project site is located in an area with a population density of at least
1.000 persons per square mile and is two acres or less in area; or
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(2) The project site is located in an area with a population density of less
than 1.000 persons per square mile and is five acres or less in area.

(c) The project meets the following requirements regarding location and number of
units.

(1) If the proposed development project is located on a project site within
city limits or in a census-defined place, it must meet the following

requirements:

(A) The proposed project location must be within one of the

1. Incorporated city limits; or

-

2. A census defined place with a minimum population
density of at least 5,000 persons per square mile: or

3. A census-defined place with a minimum population
density of at least 1,000 persons per square mile, unless a
public agency that is carrying out or approving the project
determines that there is a reasonable possibility that the
project, if completed, would have a significant effect on the
environment due to unusual circumstances or that the
cumulative impacts of successive projects of the same type in
the same area, over time, would be significant.

(B) The proposed development project must be located on a project
site that is adjacent, on at least two sides. to land that has been

developed. /

(C) The proposed development project must meet either of the
following requirements;

1. Consist of not more than 45 units, or

2. Consist of housing for a total of 45 or fewer agricultural
employees if the housing consists of dormitories, barracks. or
other group living facilities. -

(2) If the proposed development project is located on a project site zoned for
general agricultural use, it must meet either of the following requirements:

(A) Consist of not more than 20 units, or
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(B) Consist of housing for a total of 20 or fewer agziCLllttlral
emplovees if the housing consi;ts of dormitories, barracks, or other
oroup living facilities.

(d) The project meets the following requirements regarding provision of housing for
agricultural employees:

(1) The project must consist of the construction, conversion, or use of
residential housing for agricultural emplovees.

(2) If the project lacks public financial assistance, then:

(A) The project must be affordable to lower income households: and

(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency to
ensure the continued availability and use of the housing units for
lower income households for a period of at least 15 years.

(3) If public ﬁnancial assistar_lce exists for the project, then:

(A) The project must be housing for very low. low-, or moderate-
income households: and ' '

" (B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency to
ensure the continued availability and use of the housing units for
low- and moderate-income households for a period of at least 15

years.

Note: Authority-cited: Section 21083, Public Resources Code. Reference: Section
21159.22. Public Resources Code.

§ 15194, Affordable Housing Exemption.

CEQA does not apply to any development project that meets the following criteria:

(a) The project meets the threshold criteria set forth in section 15192,

(b) The project meets the following size criteria: the project site is not more than
~ five acres in area.

28




(c) The project meets both of the following requirements regarding location:

{1) The project meets one of the following location requirements relatm,q to
population density:

(A) The project site is located within an urbanized area or within a
census-defined place with a population density of at least 5.000
persons per square mile.

(B) If the project consists of 50 or fewer units, the project site is
located within an incorporated city with a population density of at
least 2,500 persons per square mile and a total population of at least
25.000 persons.

(C) The project is located within either an incorporated city or a
census defined place with a population density of at least 1,000
persons per square mile and there is no reasonable possibility that the
.project would have a significant effect on the environment or the
residents of the project due to unusual circumstances or due to the
related or cumulative impacts of reasonably foreseeable projects in
the vicinity of the project.

 (2) The project meets one of the following site-specific location
regulrements

(A) The project site has been previously developed for quahﬁed
urban uses: or.

(B) The parcels immediately adjacent to the project site are
developed with qualified urban uses.

(C) The Droie}ct site has not been developed for urban uses and all of
the following conditions are met:

1. No parcel] within the site has been created within 10 years
prior tothe proposed development of the site.

2. At least 75 percent of the perimeter of the site adjoins
parcels that are developed with qualified urban uses.

3. The existing remaining 25 percent of the perimeter of the
site adjoins parcels that have previously been developed for
gualified urban uses.

(d) The project meets both of the following requirements regarding provision of
affordable housing.
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(1) The project consists of the construction, conversion, or use of residential
housing consisting of 100 or fewer units that are affordable to low-income
households.

(2) The developer of the project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use of
the housing units for lower income households for a period of at least 30
years, at monthly housing costs deemed to be “affordable rent” for lower
income, very low income, and extremely low income households, as
determined pursuant to Section 50053 of the Health and Safety Code.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.23, Public Resources Code.

§ 15195. Residential Infill Exemption.

(a) Except as set forth in subdivision (b), CEQA does not apply to any development
project that meets the following criteria:

(1) The project meets the threshold criteria set forth in section 15192;
provided that with réspect to the requirement in section 15192(b) regarding
community-level environmental review, such review must be certified or'
adopted within five years of the date that the lead agency deems the
application for the project to be complete pursuant to Section 65943 of the
Government Code.

{2) The project meets both of the following size criteria:

(A) The site of the project is not more than four acres in total area,

(B) The project does not include any single level building that
exceeds 100,000 square feet.

(3) The project meets both of the following requirements regarding location:

_ (A) The project is a residential project on an infill site.

(B) The project is within One—half mile of a major transit stop.

(4) The project meets both of the following requirements regarding number

(A) The project does not contain more than 100 residential units.
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(B) The project promotes higher density infill housing. The lead
agency may establish its own criteria for determining whether the
project promotes higher density infill housing except in either of the
following two circumstances:

1. A project with a density of at least 20 units per acre is
conclusively presumed to promote higher density infill

housing,

2. A project with a density of at least 10 units per acre and a
density greater than the average density of the residential
properties within 1.500 feet shall be presumed to promote
higher density infill housing unless the preponderance of the
evidence demonstrates otherwise. )

(5) The project meets the following requirements regarding availability .of

-affordable housing: The project would result in housing units being made
available to moderate, low or very low income families as set forth in either
A or B below: :

~ (A) The project meets one of the following criteria, and the project
developer provides sufficient legal commitments to the appropriate
local agency to ensure the continued availability and use of the
housing units as set forth below at monthly housing costs determined
pursuant to paragraph (3) of subd1v131on (h) of Section 65589.5 of
the Government Code.

1. At least 10 percent of the housing is sold to families of
moderate income, or

2. Not less than 10 percent of the housing is rented to
familie_s of low income, or

3. Not less than 5 percent of the housing is rented to families
of very low income.

(B) If the project does not result in housing units being available as
set forth in subdivision (A) above, then the project developer has
paid or will pay in-lieu fees pursuant to a local ordinance inan
amount sufficient to result in the development of an equivalent

. number of units that would otherwise be required pursuant to
subparagraph (A). '

(b) A project that otherwise meets the criteria set forth in subdivision (a) is not

exempt from CEQA if any of the following occur:
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(1) There is ay.reasonable possibility that the project will have a project-
specific, significant effect on the environment due to unusual circumstances.

(2) Substantial changes with respect to the circumstances under which the
project is being undertaken that are related to the project have occurred
since community-level environmental review was certified or adopted.

(3) New information becomes available regarding the circumstances under
which the project is being undertaken and that is related to the project that
was not known, and could not have been known at the time that commumw-
level envir onmental review was certified or adopted. '

If a project is not exempt from CEQA due to subdivision (b), the analysis of the
environmental effects of the project covered in the FIR or the negative declaration

* shall be limited to an analysis of the project-specific effect of the projects and any

effects identified pursuant to subdivisions (b)(2) and (3).

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.24. Public Resources Code.

§ 15196. Notice of Exemptiqn for Agricultural Housihg, Affordable
Housing, and Residential Infill Projects.

(a) When a local agency determines that a project is not subject to CEQA under
Section 15193, 15194, or 15195, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file the notice
required by Section 21152. 1 of the Public Resources Code pursuant to Section
1 5062.

(b) Failure to file the notice required by this section does not affect the Vahdlty of a
project.

(c) Nothing in this section affects the time limitations contained in Section 21167.

Note: Authority cited: Section 21083, Public Resources Code. Reference: 21152.1,
Public Resources Code.
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TITLE 14. NATURAL RESOURCES
DIVISION 6. RESOURCES AGENCY

CHAPTER 3. GUIDELINES FOR IMPLEMENTATION OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT

ARTICLE 4. LEAD AGENCY

§ 15053. Designation of Lead Agency by the Office of Planning and
Research.

(a) If there is a dispute over which of several agencies should be the Lead Agency
for a project, the disputing agencies should consult with each other in an effort to
resolve the dispute prior to submitting it to the Office of Planning and Research. If
an agreement cannot be reached, any of the disputing public ageney-agencies, or the
applicant if a private project is involved, may submit the dispute to the Office of
Planning and Research for resolution.

(b) For purposes of this section, a ““dispute” means a contested, active difference of
opinion between two or more public agencies as to which of those agencies shall
prepare any necessary environmental document. A dispute exists where each of
those agencies claims that it either has or does not have the obligation to prepare
that environmental document.

(be) The Office of Planning and Research shall designate a Lead Agency within 21
days after receiving a completed request to resolve a dispute. The Office of
Planning and Research shall not designate a lead agency in the absence of a dispute.

(ed) Regulations adopted by the Office of Planning and Research for resolving Lead
Agency disputes may be found in Title 14, California Code of Regulations, Sections
16000 et seq.

(de) Designation of a Lead Agency by the Office of Planning and Research shall be
based on consideration of the criteria in Section 15051 as well as the capacity of the
agency to adequately fulfill the requirements of CEQA.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21165, Public Resources Code; California Code of Regulations, Title 14, Sections
16000-16041.



ARTICLE 5. PRELIMINARY REVIEW OF PROJECTS
AND CONDUCT OF INITIAL STUDY

§ 15061. Review for Exemption.
[(a): no changes]
(b) A project is exempt from CEQA if:

(1) The project is exempt by statute (see, e.g. Article 18, commencing with
Section 15260).

(2) The project is exempt pursuant to a categorical exemption (see Article
19, commencing with Section 15300) and the application of that categorical
exemption is not barred by one of the exceptions set forth in Section
15300.2.

(3) The activity is covered by the general rule that CEQA applies only to
projects which have the potential for causing a significant effect on the
environment. Where it can be seen with certainty that there is no possibility
that the activity in question may have a significant effect on the
environment, the activity is not subject to CEQA.

(4) The project will be rejected or disapproved by a public agency. (See
Section 15270(b)).

(5) The project is exempt pursuant to the provisions of Article 12.5 of this
Chapter.

[(c) — (d): no changes]

() When a non-elected official or decisionmaking body of a local lead agency
decides that a project is exempt from CEQA, and the public agency approves or
determines to carry out the project, that decision may be appealed to the local lead
agency's elected decisionmaking body, if one exists. A local lead agency may
establish procedures governing such appeals.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21080(b), 21080.9, 21080.10, 21084, 21108(b), 21151, and-21152(b), and
21159.21, Public Resources Code; No Oil, Inc. v. City of Los Angeles (1974) 13
Cal. 3d 68.
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§ 15062. Notice of Exemption.

(a) When a public agency decides that a project is exempt from CEQA pursuant to
Section 15061, and the public agency approves or determines to carry out the
project, the agency may file a Notice of Exemption. The notice shall be filed, if at
all, after approval of the project. Such a notice shall include:

[(1) - (4): no changes]
[(b) — (d): no changes]

() When a local agency determines that a project is not subject to CEQA under
subdivision 15192, 15193, or 15194, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file a notice of the
determination with OPR.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21108, and-21152, and 21152.1, Public Resources Code.

ARTICLE 6. NEGATIVE DECLARATION PROCESS

§ 15072. Notice of Intent to Adopt a Negative Declaration or Mitigated
Negative Declaration.

[(a) — (e): no changes]

(f) If the United States Department of Defense or any branch of the United States
Armed Forces has given a lead agency written notification of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace
and provided the lead agency with written notification of the military contact office
and address for the military service pursuant to subdivision (b) of Section 15190.5,
then the lead agency shall include the specified military contact office in the list of
organizations and individuals receiving a notice of intent to adopt a negative
declaration or a mitigated negative declaration pursuant to this section for projects
that meet the criteria set forth in subdivision (c¢) of Section 15190.5. The lead
agency shall send the specified military contact office such notice of intent
sufficiently prior to adoption by the lead agency of the negative declaration or
mitigated negative declaration to allow the military service the review period
provided under Section 15105.

(f2) A notice of intent to adopt a negative declaration or mitigated negative
declaration shall specify the following:

[(1) — (6): no changes]



Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091, 21092, 21092.2, 21092.4, 21092.3, 21092.6, 21098 and 21151.8, Public
Resources Code.

§ 15073. Public Review of a Proposed Negative Declaration or Mitigated
Negative Declaration.

[(a): no changes]

(b) When a proposed negative declaration or mitigated negative declaration and
initial study have been submitted to the State Clearinghouse for review by state
agencies, the public review period shall be at least as long as the review period
established by the State Clearinghouse. The public review period and the state
agency reV1ew perlod may, but are not requlred to, begm and end at the same time.

th%Stat%Glea%mghe%Dav one of the state review perlod shall be the date that

the State Clearinghouse distributes the document to state agencies.

[(c) — (e): no changes]

Note: Authority cited: Section 21083, Public Resources Code. References: Sections
21000(e), 21003(b), 21080(c), 21081.6, 21091, and 21092.5, Public Resources
Code; Plaggmier v. City of San Jose (1980) 101 Cal.App.3d 842.

§ 15074. Consideration and Adoption of a Negative Declaration or Mitigated
Negative Declaration.

[(a) — (e): no changes]

() When a non-elected official or decisionmaking body of a local lead agency
adopts a negative declaration or mitigated negative declaration, that adoption may
be appealed to the agency's elected decisionmaking body, if one exists. For
example, adoption of a negative declaration for a project by a city’s planning
commission may be appealed to the city council. A local lead agency may establish
procedures governing such appeals.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21080(c), 21081.6, 21082.1, and 21096, and 21151, Public Resources Code;
Friends of B Street v. City of Hayward (1980) 106 Cal.App.3d 988.
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ARTICLE 7. EIR PROCESS

§ 15082. Notice of Preparation and Determination of Scope of EIR.

(a) Notice of Preparation. Immediately after deciding that an environmental impact
report is required for a project, the lead agency shall send to the Office of Planning
and Research and each responsible and trustee agency a notice of preparation
stating that an environmental impact report will be prepared. This notice shall also
be sent to every federal agency involved in approving or funding the project._If the
United States Department of Defense or any branch of the United States Armed
Forces has given the lead agency written notification of the specific boundaries of a
low-level flight path, military impact zone, or special use airspace and provided the
lead agency with written notification of the military contact office and address for
the military service pursuant to subdivision (b) of Section 15190.5, then the lead
agency shall include the specified military contact office in the list of organizations
and individuals receiving a notice of preparation of an EIR pursuant to this section
for projects that meet the criteria set forth in subdivision (¢) of Section 15190.5.

[(1) — (4): no changes]
[(b): no changes]

(c) Meetings. In order to expedite the consultation, the lead agency, a responsible
agency, a trustee agency, the Office of Planning and Research, or a project
applicant may request one or more meetings between representatives of the
agencies involved to assist the lead agency in determining the scope and content of
the environmental information that the responsible or trustee agency may require.
Such meetings shall be convened by the lead agency as soon as possible, but no
later than 30 days after the meetings were requested. On request, the Office of
Planning and Research will assist in convening meetings that involve state agencies.

(1) For projects of statewide, regional or areawide significance pursuant to
Section 15206, the lead agency shall conduct at least one scoping meeting.
A scoping meeting held pursuant to the National Environmental Policy Act,
42 USC 4321 et seq. (NEPA) in the city or county within which the project
is located satisfies this requirement if the lead agency meets the notice
requirements of subsection (c)(2) below.

(2) The lead agency shall provide notice of the scoping meeting to all of the
following:

[(A) — (D): no changes]
(23) A lead agency shall call at least one scoping meeting for a proposed

project that may affect highways or other facilities under the jurisdiction of
the Department of Transportation if the meeting is requested by the



department. The lead agency shall call the scoping meeting as soon as
possible but not later than 30 days after receiving the request from the
Department of Transportation.

[(d) — (e) no changes]

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21083.9, 21080.4, and 21098 of the Public Resources Code.







§ 15087. Public Review of Draft EIR.

(a) The lead agency shall provide public notice of the availability of a draft EIR at
the same time it sends a notice of completion to the Office of Planning and
Research. If the United States Department of Defense or any branch of the United
States Armed Forces has given the lead agency written notification of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace
and provided the lead agency with written notification of the contact office and
address for the military service pursuant to subdivision (b) of Section 15190.5, then
the lead agency shall include the specified military contact office in the list of
organizations and individuals receiving a notice of availability of a draft EIR
pursuant to this section for projects that meet the criteria set forth in subdivision (c)
of Section 15190.5. Thets public notice shall be given as provided under Section
15105 (a sample form is provided in Appendix L). Notice shall be mailed to the
last known name and address of all organizations and individuals who have
previously requested such notice in writing, and shall also be given by at least one
of the following procedures:

[(1) — (3): no changes]
[(b) — (d): no changes]

(e) In order to provide sufficient time for public review, the review period for a
draft EIR shall be as provided in Section 15105. The review period shall be
combined with the consultation required under Section 15086. When a draft EIR
has been submitted to the State Clearinghouse, the public review period shall be at
least as long as the review period established by the State Clearinghouse. The
public review period and the state agency review period may, but are not required
to, begin and end at the same time. Day one of the state review period shall be the
date that the State Clearinghouse distributes the document to state agencies. the

[(H) — (i): no changes]



Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091, 21092, 21092.2, 21092.3, 21092.6, 21098, 21104, 21152, 21153 and 21161,
Public Resources Code.

ARTICLE 8. TIME LIMITS

§ 15105. Public Review Period for a Draft EIR or a Proposed Negative
Declaration or Mitigated Negative Declaration.

[(@) — (b): no changes]

(c) If a draft EIR or proposed negative declaration or mitigated negative declaration
has been submitted to the State Clearinghouse for review by state agencies, the
public review period shall be at least as long as the review period established by the
State Clearinghouse. The public review period and the state agency review period
may, but are not required to, begin and end at the same time. Day one of the state
review period shall be the date that the State Clearinghouse distributes the

document to state agencies.—the-publiereviewpertod-shall- be-atleast-aslongasthe
. o established bv-the S learingl ‘

[(d): no changes]

(e) The State Clearinghouse shall distribute a draft EIR or proposed negative
declaration or mitigated negative declaration within three working days after the
date of receipt if the submittal is determined by the State Clearinghouse to be

complete.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21091 and 21092, Public Resources Code; People v. County of Kern (1974) 39
Cal.App.3d 830.

ARTICLE 10. CONSIDERATIONS IN PREPARING EIRS AND
NEGATIVE DECLARATIONS

§ 15155. City or County Consultation with Water Agencies.

(a) The following definitions are applicable to this section.

(1) A “water-demand project” means:

(A) A residential development of more than 500 dwelling units.




(B) A shopping center or business establishment employing more
than 1,000 persons or having more than 500.000 square feet of floor

Space.

(C) A commercial office building employing more than 1,000
persons or having more than 250.000 square feet of floor space.

(D) A hotel or motel, or both, having more than 500 rooms.

(E) A industrial, manufacturing, or processing plant, or industrial
park planned to house more than 1,000 persons, occupying more
than 40 acres of land, or having more than 650,000 square feet of
floor area.

(F) A mixed-use project that includes one or more of the projects
specified in subdivision (a)(1) of this section.

(G) A project that would demand an amount of water equivalent to,
or greater than, the amount of water required by a 500 dwelling unit

project.

(H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1 A proposed residential, business, commercial, hotel or
motel, or industrial development that would account for an
increase of 10 percent or more in the number of a public
water system's existing service connections; or

2. A mixed-use project that would demand an amount of
water equivalent to, or greater than, the amount of water
required by residential development that would represent an
increase of 10 percent or more in the number of the public
water system's existing service connections.

(I) The adoption or amendment of a general plan is not, by itself, a
water demand project.

(2) "Public water system'" means a system for the provision of piped water
to the public for human consumption that has 3000 or more service
connections. A public water system includes all of the following:

(A) Any collection, treatment, storage. and distribution facility under
control of the operator of the system which is used primarily in
connection with the system.
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(B) Any collection or pretreatment storage facility not under the
control of the operator that is used primarily in connection with the

system.

(C) Any person who treats water on behalf of one or more public
water systems for the purpose of rendering it safe for human

consumption.

(3) “Water acquisition plans” means any plans for acquiring additional
water supplies prepared by the public water system or a city or county lead
agency pursuant to subdivision (a) of Section 10911 of the Water Code.

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to Sections 10910 to 10915 of the Water Code,
and that includes, without limitation, the elements of the assessment
required to comply with subdivisions (d), (e), (f), and (g) of section 10910
of the Water Code.

(5) “City or county lead agency’ means a city or county, acting as lead
agency, for purposes of certifying or approving an environmental impact
report, a negative declaration, or a mitigated negative declaration for a
water-demand project.

(b) At the time a city or county lead agency determines whether an environmental
impact report, a negative declaration, or a mitigated negative declaration is required
for the water-demand project, the city or county lead agency shall take the
following steps:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water
system to prepare a water assessment. The governing body of the public
water system must approve the water assessment prepared pursuant to this
section at a regular or special meeting.

(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare its own water assessment after consulting
with any entity serving domestic water supplies whose service area includes
the site of the water-demand project, the local agency formation
commission, and the governing body of any public water system adjacent to
the site of the water-demand project. The governing body of the city or
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county lead agency must approve the water assessment prepared pursuant to
this section at a regular or special meeting.

(c) If the governing body of a public water system is preparing the water
assessment, it must submit the requested water assessment to the city or county lead
agency within 90 days after the date on which the governing body of the public
water system received such request. Before the expiration of the 90-day period, a
representative of the governing body of the public water system may meet with the
city or county lead agency and request a 30-day extension of time to prepare and
adopt the water assessment. The city or county lead agency must grant any
reasonable request. If the governing body of the public water system fails to
request and receive an extension of time, or fails to submit the water assessment
notwithstanding the 30-day extension, the city or county lead agency may seek a
writ of mandamus to compel the governing body of the public water system to
comply with the requirements of Sections 10910-10914 of the Water Code to
submit the water assessment.

(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand projects
that were included in such larger water-demand project if all of the following
criteria are met:

(1) The entity completing the water assessment had concluded that its water
supplies are sufficient to meet the projected water demand associated with
the larger water-demand project, in addition to the existing and planned
future uses, including, but not limited to, agricultural and industrial uses;
and

(2) None of the following changes has occurred since the completion of the
water assessment for the larger water-demand project:

(A) Changes in the larger water-demand project that result in a
substantial increase in water demand for the water-demand project.

(B) Changes in the circumstances or conditions substantially
affecting the ability of the applicable agencies to provide a sufficient
supply of water for the water-demand project.

(C) Significant new information becomes available which was not
known and could not have been known at the time when the entity
had reached the conclusion in subdivision (d)(1).

(e) The city or county lead agency shall include the water assessment, and any
water acquisition plan provided pursuant to subdivision (a) of Section 10911 of the
Water Code in the EIR, negative declaration, or mitigated negative declaration
prepared for the water-demand project, and may include an evaluation of the water

12



assessment and water acquisition plan information within such environmental
document. The city or county lead agency shall determine, based on the entire
record, whether projected water supplies will be sufficient to satisfy the demands of
the project, in addition to existing and planned future uses. If the a city or county
lead agency determines that water supplies will not be sufficient, the city or county
lead agency shall include that determination in its findings for the water-demand
project pursuant to Sections 15091 and 15093.

Note: Authority Cited: Section 21083, Public Resources Code. Reference: Section
21151.9, Public Resources Code, Sections 10910- 10914 of the Water Code.

ARTICLE 11.5. MASTER ENVIRONMENTAL
IMPACT RPORT

§ 15179. Limitations on the Use of the Master EIR.

(a) The certified Master EIR shall not be used for a subsequent project described in
the Master EIR in accordance with this article if either:

(1) The Master EIR i was certified more than five years prior to the filing
of an application for a later subsequent project except as set forth in
subsection (b) below, or

(#2) After the certification of the Master EIR, a project not identified in the
certified Master EIR as an anticipated subsequent project is approved and
the approved project may affect the adequacy of the Master EIR for any
subsequent project that was described in the Master EIR .unless-the-lead

ageney does onc ol the following:

(b) A Master EIR that was certified more than five years prior to the filing of an
application for a subsequent project described in the Master EIR may be used in
accordance with this article to review such a subsequent project if the lead agency
reviews the adequacy of the Master EIR and takes either of the following steps:

(al) Reviews-the- Master EJR-and-f Finds that no substantial changes have
occurred with respect to the circumstances under which the Master EIR was
certified, or that there is no new available information which was not known
and could not have been known at the time the Master EIR was certified; or

(b2) Prepares an initial study, and pursuant to the findings of the initial
study either:

(A) certifies a subsequent or supplemental EIR that updates or
revises the Master EIR and which either (i1) is incorporated into the
previously certified Master EIR, or (#2) references any deletions,
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additions or other modifications to the previously certified Master
EIR:; or

(B) approves a mitigated negative declaration that addresses
substantial changes that have occurred with respect to the
circumstances under which the Master EIR was certified or the new
information that was not known and could not have been known at
the time the Master EIR was certified.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21157.6, Public Resources Code.

ARTICLE 12. SPECIAL SITUATIONS

§ 15180. Redevelopment Projects.

(a)_An EIR for a redevelopment plan may be a Master EIR, a program EIR, or a
project EIR. An FIR for a redevelopment plan must specify whether it is a Master
EIR. a program EIR, or a project EIR.

(b) If the EIR for a redevelopment plan is a project EIR, Aall public and private
activities or undertakings pursuant to or in furtherance of a the redevelopment plan
shall constitute a single project, which shall be deemed approved at the time of
adoption of the redevelopment plan by the legislative body. The EIR in connection
with the redevelopment plan shall be submitted in accordance with Section 33352
of the Health and Safety Code.

b)-If a project EIR has been certified for the An-EHR-en-aredevelopment plan, shal
be-treated-as-a-programER-with no subsequent EIRs are required for individual

components of the redevelopment plan unless a subsequent EIR or a supplement to
an EIR would be required by Section 15162 or 15163.

(c) If the EIR for a redevelopment plan is a Master EIR, subsequent projects which
the lead agency determines as being within the scope of the Master EIR will be
subject to the review required by Section 15177. If the EIR for a redevelopment
plan is a program EIR, subsequent activities in the program will be subject to the
review required by Section 15168.
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Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21090 and 21166, Public Resources Code.

§ 15186. School Facilities.
[(a): no changes]

(b) Before certifying an EIR or adopting a negative declaration for-Whesn a project
located within one-fourth mile of a school that involves the construction or
alteration of a facility whieh-that might reasonably be anticipated to emit hazardous
air emissions-er-acutehy-hazardous-air-emissions, or whieh-that would handle
aeutely-an extremely hazardous material-substance or a mixture containing acttely
xtremely hazardous materr—al—substances ina quantrty equal to or greater than %ha%

the state threshold quantlty spemﬁed in subd1V1sron 1) of Sectlon 25532 of the

Health and Safety Code, that may impose a health or safety hazard to persons who
would attend or would be employed at the school, the lead agency must do both of

/1
/1
/1
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the following:

(1) Consult with the affected school district or districts regarding the
potential impact of the project on the school; and when-etrenlatingthe
proposcd negative declaration or draft EIR for review.

(2) Notify the affected school district or districts of the project, in writing,
not less than 30 days prior to approval or certification of the negative

declaration or EIR. Thissubdivision-deesnot-apply-to-prejectsfor-which-an
application-was-submitted prior-to-January 1,1992-

(c) When the project involves the purchase of a school site or the construction of a
secondary or elementary school by a school district, the negative declaration or EIR
prepared for the project shall not be appreved adopted or certified by-thesehool
beard unless:

(1) The negative declaration, mitigated negative declaration, or EIR contains
sufficient information to determine whether the property is:

[(A) — (C): no changes]

(D) Within 500 feet of the edge of the closest traffic lane of a
freeway or other busy traffic corridor.

[(2): no changes]

(3) The school beard district makes, on the basis of substantial evidence,
one of the following written findings:

[(A): no changes]

(B) The facilities specified in paragraph (2) exist, but one of the
following conditions applies:

[1. — 2.: no changes]

3. For a school site with boundary that is within 500 feet of
the edge of the closest traffic lane of a freeway or other busy
traffic corridor, the school district determines, through a
health risk assessment pursuant to subdivision (b)(2) of
Section 44360 of the Health and Safety Code, based on
appropriate air dispersion modeling, and after considering
any potential mitigation measures, that the air quality at the
proposed site is such that neither short-term nor long-term
exposure poses significant health risks to pupils.
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(C) The facilities or other pollution sources specified in subsection
(c)(2) exist, but conditions in subdivisions (¢)(3)(B)(1), (2) or (3)
cannot be met, and the school district is unable to locate an
alternative site that is suitable due to a severe shortage of sites that
meet the requirements in subdivision (a) of Section 17213 of the
Education Code. If the school district makes this finding, the school
board shall prepare an FIR and adopt a statement of overriding
considerations.

This finding shall be in addition to any findings which may be required
pursuant to Sections 15074, 15091 or 15093.

[(d): no changes]
(e) The following definitions shall apply for the purposes of this section:
[(1) — (2): no changes]
(3) “Extremely hazardous substance,” is as defined in subdivision (g)(2)(B)

of Section 25532 of the Health and Safety Code and listed in Section
2770.5, Table 3. of Title 19 of the California Code of Regulations.

(4) "Facilities" means any source with a potential to use, generate, emit or
discharge hazardous air pollutants, including, but not limited to, pollutants
that meet the definition of a hazardous substance, and whose process or
operation is identified as an emission source pursuant to the most recent list
of source categories published by the California Air Resources Board.

(5) "Freeway or other busy traffic corridors" means those roadways that, on
an average day, have traffic in excess of 50,000 vehicles in a rural area, as
defined in Section 50101 of the Health and Safety Code, and 100,000
vehicles in an urban area, as defined in Section 50104.7 of the Health and

Safety Code.

(6) "Handle" means to use, generate, process, produce, package. treat. store,
emit, discharge, or dispose of a hazardous material in any fashion.

(37) "Hazardous air emissions," is as defined in subdivisions (a) to (f),
inclusive, of Section 44321 of the Health and Safety Code.

(48) "Hazardous substance," is as defined in Section 25316 of the Health
and Safety Code.

(59) "Hazardous waste," is as defined in Section 25117 of the Health and
Safety Code.
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(610) "Hazardous waste disposal site," is as defined in Section 25114 of the
Health and Safety Code.

Note: Authority cited: Section 21083, Public Resources Code. References: Sections
21151.4 and 21151.8, Public Resources Code.

§ 15190.5. Department Of Defense Notification Requirement.

(a) For purposes of this section, the following definitions are applicable.

(1) "Low-level flight path" means any flight path for any aircraft owned,
maintained, or that is under the jurisdiction of the United States Department
of Defense that flies lower than 1,500 feet above ground level, as indicated
in the United States Department of Defense Flight Information Publication,
"Area Planning Military Training Routes: North and South America
(AP/1B)" published by the United States National Imagery and Mapping
Agency, or its successor, as of the date the military service gives written
notification to a lead agency pursuant to subdivision (b).

(2) "Military impact zone" means any area, including airspace, that meets
both of the following criteria:

(A) Is within two miles of a military installation, including, but not
limited to, any base, military airport, camp, post, station, yard,
center, homeport facility for a ship, or any other military activity
center that is under the jurisdiction of the United States Department
of Defense; and

(B) Covers greater than 500 acres of unincorporated land, or greater
than 100 acres of city incorporated land.

(3) “Military service” means the United States Department of Defense or
any branch of the United States Armed Forces.

(4) "Special use airspace" means the land area underlying the airspace that is
designated for training, research, development, or evaluation for a military
service, as that land area is established by the United States Department of
Defense Flight Information Publication, "Area Planning: Special Use
Airspace: North and South America (AP/1A)" published by the United
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States National Imagery and Mapping Agency, or its successor, as of the
date the military service gives written notification to a lead agency pursuant
to subdivision (b).

(b) A military service may give written notification to a lead agency of the specific
boundaries of a low-level flight path, military impact zone, or special use airspace,
and provide the lead agency, in writing, the military contact office and address for
the military service. If the notice references the specific boundaries of a low-level
flight path, such notification must include a copy of the applicable United States
Department of Defense Flight Information Publication, "Area Planning Military
Training Routes: North and South America (AP/1B)." If the notice references the
specific boundaries of a special use airspace, such notification must include a copy
of the applicable United States Department of Defense Flight Information
Publication, "Area Planning: Special Use Airspace: North and South America

(AP/1A)."

(c) If a military service provides the written notification specified in subdivision (b)
of this section, a lead agency must include the specified military contact office in
the list of organizations and individuals receiving a notice of intent to adopt a
negative declaration or a mitigated negative declaration pursuant to Section 15072,
in the list of organizations and individuals receiving a notice of preparation of an
EIR pursuant to Section 15082, and in the list of organizations and individuals
receiving a notice of availability of a draft EIR pursuant to Section 15087 for any
project that meets all of the criteria specified below:

(1) The project to be carried out or approved by the lead agency is within the
boundaries specified in subdivision (b).

(2) The project is one of the following:

(A) a project that includes a general plan amendment: or

(B) a project that is of statewide, regional, or areawide significance;
or

(C) a project that relates to a public use airport and the area
surrounding such airport which is required to be referred to the
airport land use commission, or appropriately designated body,
pursuant to Sections 21670-21679.5 of the Public Utilities Code.

(3) The project is not one of the actions described below. A lead agency
does not need to send to the specified military contact office a notice of
intent to adopt a negative declaration or a mitigated negative declaration, a
notice of preparation of an EIR, or a notice of availability of a draft EIR for
such actions.
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(A) a response action taken pursuant to Chapter 6.8 (commencing
with Section 25300) of Division 20 of the Health and Safety Code.

(B) a response action taken pursuant to Chapter 6.85 (commencing
with Section 25396) of Division 20 of the Health and Safety Code.

(C) a project undertaken at a site in response to a corrective action
order issued pursuant to Section 25187 of the Health and Safety
Code.

The lead agency shall send the specified military contact office a notice of intent or
a notice of availability sufficiently prior to adoption or certification of the
environmental documents by the lead agency to allow the military service the
review period provided under Section 15105.

(d) The effect or potential effect that a project may have on military activities does
not itself constitute an adverse effect on the environment for the purposes of CEQA.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21098, Public Resources Code.

Article 12.5. Exemptions for Agricultural Housing, Affordable
Housing, and Residential Infill Projects

§ 15191. Definitions.

For purposes of this Article 12.5 only, the following words shall have the following
meanings:

(a) "Agricultural employee" means a person engaged in agriculture, including:
farming in all its branches, and, among other things, includes: (1) the cultivation
and tillage of the soil, (2) dairying, (3) the production, cultivation, growing, and
harvesting of any agricultural or horticultural commodities (including commodities
defined as agricultural commodities in Section 1141j(g) of Title 12 of the United
States Code), (4) the raising of livestock, bees, furbearing animals, or poultry, and
(5) any practices (including any forestry or lumbering operations) performed by a
farmer or on a farm as an incident to or in conjunction with such farming
operations, including preparation for market and delivery to storage or to market or
to carriers for transportation to market. This definition is subject to the following
limitations:

This definition shall not be construed to include any person other than those
employees excluded from the coverage of the National Labor Relations Act, as
amended, as agricultural employees, pursuant to Section 2(3) of the Labor
Management Relations Act (Section 152(3), Title 29, United States Code), and
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Section 3(f) of the Fair Labor Standards Act (Section 203(f), Title 29, United States
Code).

This definition shall not apply, or be construed to apply, to any employee who
performs work to be done at the site of the construction, alteration, painting, or
repair of a building, structure, or other work (as these terms have been construed
under Section 8(e) of the Labor Management Relations Act, 29 U.S.C. Sec. 158(e))
or logging or timber-clearing operations in initial preparation of land for farming, or
who does land leveling or only land surveying for any of the above. As used in this
definition, "land leveling" shall include only major land moving operations
changing the contour of the land, but shall not include annual or seasonal tillage or
preparation of land for cultivation.

(b) "Census-defined place" means a specific unincorporated land area within
boundaries determined by the United States Census Bureau in the most recent
decennial census.

(c) "Community-level environmental review" means either of the following:

(1) An EIR certified on any of the following:

(A) A general plan.

(B) A revision or update to the general plan that includes at least the
land use and circulation elements.

(C) An applicable community plan.

(D) An applicable specific plan.

(E) A housing element of the general plan, if the environmental
impact report analyzed the environmental effects of the density of
the proposed project.

(2) A negative declaration or mitigated negative declaration adopted as a
subsequent environmental review document, following and based upon an
EIR on a general plan, an applicable community plan, or an applicable
specific plan, provided that the subsequent environmental review document
is allowed by CEQA following a master EIR or a program EIR, or is
required pursuant to Section 21166.

(d) “Developed open space" means land that meets all of the following criteria:

(1) land that is publicly owned, or financed in whole or in part by public
funds,
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(2) is generally open to, and available for use by, the public, and

(3) is predominantly lacking in structural development other than structures
associated with open spaces, including, but not limited to, playgrounds,
swimming pools, ball fields, enclosed child play areas, and picnic facilities.

Developed open space may include land that has been designated for acquisition by
a public agency for developed open space but does not include lands acquired by
public funds dedicated to the acquisition of land for housing purposes.

(e) “Infill site” means a site in an urbanized area that meets one of the following
criteria:

(1)The site has been previously developed for qualified urban uses: or

(2) The site has not been developed for qualified urban uses but all
immediately adjacent parcels are developed with existing qualified urban
uses: or

(3) The site has not been developed for qualified urban uses, no parcel
within the site has been created within the past 10 vears, and the site is
situated so that:

(A) at least 75 percent of the perimeter of the site is adjacent to
parcels that are developed with existing qualified urban uses at the
time the lead agency receives an application for an approval; and

(B) the remaining 25 percent of the perimeter of the site adjoins
parcels that had been previously developed for qualified urban uses.

(f) "Low- and moderate-income households" means "persons and families of low or
moderate income" as defined in Section 50093 of the Health and Safety Code to
mean persons and families whose income does not exceed 120 percent of area
median income, adjusted for family size by the Department of Housing and
Community Development, in accordance with adjustment factors adopted and
amended from time to time by the United States Department of Housing and Urban
Development pursuant to Section 8 of the United States Housing Act of 1937.

(2) "Low-income households" means households of persons and families of very
low and low income, which are defined in Sections 50093 and 50105 of the Health
and Safety Code as follows:

(1) "Persons and families of low income" or "persons of low income" is
defined in Section 50093 of the Health & Safety Code to mean persons or
families who are eligible for financial assistance specifically provided by a
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governmental agency for the benefit of occupants of housing financed
pursuant to this division.

(2) "Very low income households" is defined in Section 50105 of the Health
& Safety Code to mean persons and families whose incomes do not exceed
the qualifying limits for very low income families as established and
amended from time to time pursuant to Section 8 of the United States
Housing Act of 1937. "Very low income households" includes extremely
low income households, as defined in Section 50106 of the Health & Safety
Code.

(h) "Lower income households" is defined in Section 50079.5 of the Health and
Safety Code to mean any of the following:

(1) “Lower income households,” which means persons and families whose
income does not exceed the qualifying limits for lower income families as
established and amended from time to time pursuant to Section 8 of the
United States Housing Act of 1937.

(2) “Very low income households,” which means persons and families
whose incomes do not exceed the qualifying limits for very low income
families as established and amended from time to time pursuant to Section 8
of the United States Housing Act of 1937.

(3) “Extremely low income households.," which means persons and families
whose incomes do not exceed the qualifying limits for extremely low
income families as established and amended from time to time by the
Secretary of Housing and Urban Development and defined in Section
5.603(b) of Title 24 of the Code of Federal Regulations.

(1) "Major transit stop" means a site containing an existing rail transit station, a ferry
terminal served by either a bus or rail transit service, or the intersection of two or
more major bus routes with a frequency of service interval of 15 minutes or less
during the morning and afternoon peak commute periods.

(1) "Project-specific effect”" means all the direct or indirect environmental effects of
a project other than cumulative effects and growth-inducing effects.

(k) “Qualified urban use" means any residential, commercial, public institutional,
transit or transportation passenger facility, or retail use, or any combination of those
uses.

(D) "Residential" means a use consisting of either of the following:

(1)Residential units only.
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(2) Residential units and primarily neighborhood-serving goods, services, or
retail uses that do not exceed 15 percent of the total floor area of the project.

(m) “Urbanized area” means either of the following:

(1) An incorporated city that either by itself or in combination with two
contiguous incorporated cities has a population of at least 100,000 persons:
or

(2) An unincorporated area that meets the requirements set forth in
subdivision (m)(2)(A) and subdivision (m)(2)(B) below.

(A) The unincorporated area must meet one of the following location
or density requirements:

1. The unincorporated area must be: (i) completely
surrounded by one or more incorporated cities, (ii) have a
population of at least 100,000 persons either by itself or in
combination with the surrounding incorporated city or cities,
and (iii) have a population density that at least equals the
population density of the surrounding city or cities; or

2. The unincorporated area must be located within an urban
growth boundary and have an existing residential population
of at least 5,000 persons per square mile. For purposes of
this subparagraph, an "urban growth boundary" means a
provision of a locally adopted general plan that allows urban
uses on one side of the boundary and prohibits urban uses on
the other side.

(B) The board of supervisors with jurisdiction over the
unincorporated area must have taken the following steps:

1. The board has prepared a draft document by which the
board would find that the general plan, zoning ordinance,
and related policies and programs applicable to the
unincorporated area are consistent with principles that: (i)
encourage compact development in a manner that
promotes efficient transportation systems, economic
growth, affordable housing, energy efficiency, and an
appropriate balance of jobs and housing, and (ii) protects
the environment, open space, and agricultural areas.

2. The board has submitted the draft document to OPR
and allowed OPR thirty days to submit comments on the
draft findings to the board.
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3. No earlier than thirty days after submitting the draft
document to OPR, the board has adopted a final finding
in substantial conformity with the draft finding described
in the draft document referenced in subdivision
(m)(2)(B)(1) above.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21159.20,21159.21, 21159.22. 21159.23. 21159.24, Public Resources Code.

§ 15192. Threshold Requirements for Exemptions for Agricultural
Housing, Affordable Housing, and Residential Infill Projects.

In order to qualify for an exemption set forth in sections 15193, 15194 or 15195, a
housing project must meet all of the threshold criteria set forth below.

(a) The project must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal program,
including any mitigation measures required by such plan or program, as
that plan or program existed on the date that the application for the

project pursuant to Section 65943 of the Government Code was deemed

complete; and

(2) Any applicable zoning ordinance, as that zoning ordinance existed on
the date that the application for the project pursuant to Section 65943 of
the Government Code was deemed complete, unless the zoning of
project property is inconsistent with the general plan because the project
property has not been rezoned to conform to the general plan.

(b) Community-level environmental review has been adopted or certified.

(c) The project and other projects approved prior to the approval of the project can
be adequately served by existing utilities, and the project applicant has paid, or has
committed to pay, all applicable in-lieu or development fees.

(d) The site of the project:

(1) Does not contain wetlands, as defined in Section 328.3 of Title 33 of the
Code of Federal Regulations.

(2) Does not have any value as an ecological community upon which wild
animals, birds, plants, fish, amphibians, and invertebrates depend for their
conservation and protection.
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(3) Does not harm any species protected by the federal Endangered Species
Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or by the Native Plant Protection
Act (Chapter 10 (commencing with Section 1900) of Division 2 of the Fish
and Game Code), the California Endangered Species Act (Chapter 1.5

(commencing with Section 2050) of Division 3 of the Fish and Game Code.

(4) Does not cause the destruction or removal of any species protected by a
local ordinance in effect at the time the application for the project was
deemed complete.

(e) The site of the project is not included on any list of facilities and sites compiled
pursuant to Section 65962.5 of the Government Code.

(f) The site of the project is subject to a preliminary endangerment assessment
prepared by a registered environmental assessor to determine the existence of any
release of a hazardous substance on the site and to determine the potential for
exposure of future occupants to significant health hazards from any nearby property
or activity. In addition, the following steps have been taken in response to the
results of this assessment:

(1) If a release of a hazardous substance is found to exist on the site, the
release shall be removed, or any significant effects of the release shall be
mitigated to a level of insignificance in compliance with state and federal

requirements.

(2) If a potential for exposure to significant hazards from surrounding
properties or activities is found to exist, the effects of the potential exposure
shall be mitigated to a level of insignificance in compliance with state and
federal requirements.

(2) The project does not have a significant effect on historical resources pursuant to
Section 21084.1 of the Public Resources Code.

(h) The project site is not subject to wildland fire hazard, as determined by the
Department of Forestry and Fire Protection, unless the applicable general plan or
zoning ordinance contains provisions to mitigate the risk of a wildland fire hazard.

(1) The project does not have an unusually high risk of fire or explosion from
materials stored or used on nearby properties.

(1) The project does not present a risk of a public health exposure at a level that
would exceed the standards established by any state or federal agency.

(k) Either the project is not within a delineated earthquake fault zone or a seismic
hazard zone, as determined pursuant to Section 2622 and 2696 of the Public
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Resources Code respectively, or the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of an earthquake or seismic hazard.

(D) Either the project does not present a landslide hazard, flood plain, flood way, or
restriction zone, or the applicable general plan or zoning ordinance contains
provisions to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space.

(n) The project site is not located within the boundaries of a state conservancy.

(0) The project has not been divided into smaller projects to qualify for one or more
of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.21, 21159.27. Public Resources Code.

§ 15193. Agricultural Housing Exemption.

CEQA does not apply to any development project that meets the following criteria.

(a) The project meets the threshold criteria set forth in section 15192.

(b) The project site meets the following size criteria:

(1) The project site is located in an area with a population density of at least
1,000 persons per square mile and is two acres or less in area: or

(2) The project site is located in an area with a population density of less
than 1,000 persons per square mile and is five acres or less in area.

(c) The project meets the following requirements regarding location and number of
units.

(1) If the proposed development project is located on a project site within
city limits or in a census-defined place, it must meet the following

requirements:

(A) The proposed project location must be within one of the
following:

1. Incorporated city limits; or

2. A census defined place with a minimum population
density of at least 5,000 persons per square mile; or
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3. A census-defined place with a minimum population
density of at least 1,000 persons per square mile, unless a
public agency that is carrying out or approving the project
determines that there is a reasonable possibility that the
project, if completed, would have a significant effect on the
environment due to unusual circumstances or that the
cumulative impacts of successive projects of the same type in
the same area, over time, would be significant.

(B) The proposed development project must be located on a project
site that is adjacent, on at least two sides, to land that has been

developed.

(C) The proposed development project must meet either of the
following requirements:

1. Consist of not more than 45 units, or

2. Consist of housing for a total of 45 or fewer agricultural
employees if the housing consists of dormitories, barracks, or
other group living facilities.

(2) If the proposed development project is located on a project site zoned for
general agricultural use, it must meet either of the following requirements:

(A) Consist of not more than 20 units, or

(B) Consist of housing for a total of 20 or fewer agricultural
employees if the housing consists of dormitories, barracks, or other
group living facilities.

(d) The project meets the following requirements regarding provision of housing for
agricultural employees:

(1) The project must consist of the construction, conversion, or use of
residential housing for agricultural employees.

(2) If the project lacks public financial assistance, then:

(A) The project must be affordable to lower income households: and

(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency to
ensure the continued availability and use of the housing units for
lower income households for a period of at least 15 years.
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(3) If public financial assistance exists for the project, then:

(A) The project must be housing for very low. low-, or moderate-
income households:; and

(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency to
ensure the continued availability and use of the housing units for
low- and moderate-income households for a period of at least 15

ycars.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.22. Public Resources Code.

§ 15194. Affordable Housing Exemption.

CEQA does not apply to any development project that meets the following criteria:

(a) The project meets the threshold criteria set forth in section 15192.

(b) The project meets the following size criteria: the project site is not more than
five acres in area.

(c) The project meets both of the following requirements regarding location:

(1) The project meets one of the following location requirements relating to
population density:

(A) The project site is located within an urbanized area or within a
census-defined place with a population density of at least 5,000
persons per square mile.

(B) If the project consists of 50 or fewer units, the project site is
located within an incorporated city with a population density of at
least 2,500 persons per square mile and a total population of at least
25,000 persons.

(C) The project is located within either an incorporated city or a
census defined place with a population density of at least 1,000
persons per square mile and there is no reasonable possibility that the
project would have a significant effect on the environment or the
residents of the project due to unusual circumstances or due to the
related or cumulative impacts of reasonably foreseeable projects in
the vicinity of the project.
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(2) The project meets one of the following site-specific location
requirements:

(A) The project site has been previously developed for qualified
urban uses:; or

(B) The parcels immediately adjacent to the project site are
developed with qualified urban uses.

(C) The project site has not been developed for urban uses and all of
the following conditions are met:

1. No parcel within the site has been created within 10 years
prior to the proposed development of the site.

2. At least 75 percent of the perimeter of the site adjoins
parcels that are developed with qualified urban uses.

3. The existing remaining 25 percent of the perimeter of the
site adjoins parcels that have previously been developed for
qualified urban uses.

(d) The project meets both of the following requirements regarding provision of
affordable housing.

(1) The project consists of the construction, conversion, or use of residential
housing consisting of 100 or fewer units that are affordable to low-income
households.

(2) The developer of the project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use of
the housing units for lower income households for a period of at least 30
years, at monthly housing costs deemed to be “affordable rent” for lower
income, very low income, and extremely low income households, as
determined pursuant to Section 50053 of the Health and Safety Code.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.23. Public Resources Code.

/1
/1
/1
/1
/1
/1
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§ 15195. Residential Infill Exemption.

(a) Except as set forth in subdivision (b), CEQA does not apply to any development
project that meets the following criteria:

(1) The project meets the threshold criteria set forth in section 15192;
provided that with respect to the requirement in section 15192(b) regarding
community-level environmental review, such review must be certified or
adopted within five years of the date that the lead agency deems the
application for the project to be complete pursuant to Section 65943 of the
Government Code.

(2) The project meets both of the following size criteria:

(A) The site of the project is not more than four acres in total area.

(B) The project does not include any single level building that
exceeds 100.000 square feet.

(3) The project meets both of the following requirements regarding location:

(A) The project is a residential project on an infill site.

(B) The project is within one-half mile of a major transit stop.

(4) The project meets both of the following requirements regarding number
of units:

(A) The project does not contain more than 100 residential units.

(B) The project promotes higher density infill housing. The lead
agency may establish its own criteria for determining whether the
project promotes higher density infill housing except in either of the
following two circumstances:

1. A project with a density of at least 20 units per acre is
conclusively presumed to promote higher density infill

housing.

2. A project with a density of at least 10 units per acre and a
density greater than the average density of the residential
properties within 1,500 feet shall be presumed to promote
higher density infill housing unless the preponderance of the
evidence demonstrates otherwise.

/1
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(5) The project meets the following requirements regarding availability of
affordable housing: The project would result in housing units being made
available to moderate, low or very low income families as set forth in either
A or B below:

(A) The project meets one of the following criteria, and the project
developer provides sufficient legal commitments to the appropriate
local agency to ensure the continued availability and use of the
housing units as set forth below at monthly housing costs determined
pursuant to paragraph (3) of subdivision (h) of Section 65589.5 of
the Government Code.

1. At least 10 percent of the housing is sold to families of
moderate income, or

2. Not less than 10 percent of the housing is rented to
families of low income, or

3. Not less than 5 percent of the housing is rented to families
of very low income.

(B) If the project does not result in housing units being available as
set forth in subdivision (A) above, then the project developer has
paid or will pay in-lieu fees pursuant to a local ordinance in an
amount sufficient to result in the development of an equivalent
number of units that would otherwise be required pursuant to
subparagraph (A).

(b) A project that otherwise meets the criteria set forth in subdivision (a) is not
exempt from CEQA if any of the following occur:

(1) There is a reasonable possibility that the project will have a project-
specific, significant effect on the environment due to unusual circumstances.

(2) Substantial changes with respect to the circumstances under which the
project is being undertaken that are related to the project have occurred
since community-level environmental review was certified or adopted:

(3) New information becomes available regarding the circumstances under
which the project is being undertaken and that is related to the project that
was not known, and could not have been known at the time that community-
level environmental review was certified or adopted.

If a project is not exempt from CEQA due to subdivision (b), the analysis of the
environmental effects of the project covered in the EIR or the negative declaration
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shall be limited to an analysis of the project-specific effect of the projects and any
effects identified pursuant to subdivisions (b)(2) and (3).

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21159.24. Public Resources Code.

§ 15196. Notice of Exemption for Agricultural Housing, Affordable
Housing, and Residential Infill Projects.

(a) When a local agency determines that a project is not subject to CEQA under
Section 15193, 15194, or 15195, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file the notice
required by Section 21152.1 of the Public Resources Code, pursuant to Section
15062.

(b) Failure to file the notice required by this section does not affect the validity of a
project.

(c) Nothing in this section affects the time limitations contained in Section 21167.

Note: Authority cited: Section 21083, Public Resources Code. Reference: 21152.1,
Public Resources Code.
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CALIFCRNIA RESOURCES AGENCY

Notice of Modifications
to the Originally-Proposed Changes to the Guidelines
Implementing the
California Env1ronmental Quality Act

April 23, 2007

Pursuant to Government Code, section 11346.8, subd.. (c), the California Resources
Agency (“the Resources Agency”) hereby provides notice of modifications to the originally-
proposed changes to the regulations implementing the California Environmental Quality Act
(Pub. Resources Code, § 21000, et seq., “CEQA".) These regulations, which are found in
Title 14, Section 15000, ef seq., of the California Code of Regulations and are.commonly
referred to as the CEQA Guidelines (“Guidelines”), are being modified in order to reflect-
recent statutory changes. On June 16, 2006 the originally-proposed changes to the
Guidelines were published in the California Regulatory Notice Register. By June 16, 2006,
the Notice of Proposed Action was mailed to all persons on the service list or emailed to
those persons on the service list who specifically requested email notification for this
proceeding. The originally-proposed changes to the Guidelines would add Guidelines
sections 15155, 15190.5 and Article 12.5, which includes sections 15191, 15192, 15193,
15194, 15195, 15196. In addition, the originally-proposed changes to the Guidelines would
amend Gwdelmes sections 15053, 15061, 15062, 15072, 15073, 15074, 15082, 15087,

- 15105, 15179, 15180, 15186, and repeal Gu1dellnes section 15083.5.

The Resources Agency has decided to modify some portions of its originally-proposed
changes to the Guidelines in response to public comment received. The affected sections
are CEQA Guidelines sections. 15061, 15062, 15155, 15179, and 15192. The
modifications to the originally-proposed changes to the Guidelines (“15-Day Language”)
and the reasons for the modifications are identified in Attachment A to this notice.
Although the Resources Agency believes that these modifications are nonsubstantial and
that notice is therefore not required pursuant to Government Code, section 11346.8,
subdivision (c), it has decided to provide this notice and attachment identifying the
modifications to all parties on the mailing list for this proceeding and to post the notice and
attachment on the Resources Agency's website at http://ceres.ca.gov/ceqa/. The
Resources Agency also notes that the all of the modifications are closely related to the

'original proposal, and that the original notice informed the public that these types of

changes could result from the originally-proposed changes to the Guidelines. The
modifications identified in Attachment A to this Notice show the originally-proposed
changes to the Guidelines marked in underline/strikeout format, and the additions and
deletions pursuant to this notice in double underline/double strikeout format.

I
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http://ceres.ca.gov/ceqa/

Interested persons may provide written comments about the modifications by submitting
written statements to the Resources Agency on or before 5:00 PM (PST), May 8, 2007
or by mailing them to:

Bruce Yonehiro, Acting Deputy Secretary and General Counsel
THE RESOURCES AGENCY : '
1416 Ninth Street, Suite 1311

- Sacramento, CA 95814

Fax: (916) 653-8123

Electronic Mail: cegarulemaking@resources.ca.gov

A copy of eny written comments should also be submitted by mail, hand delivery, or fax to:
cc: Caryn Holmes, Staff Counsel

CALIFORNIA ENERGY COMMISSION

1516 Ninth Street

Sacramento, CA 95814

Fax: (916) 654-3843

Dated: April 23, 2007
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ATTACHMENT A
TO :
NOTICE OF MODIFICATIONS

April 23, 2007

This attachment shows the modifications (“15-day language”) to the originally-proposed
changes to the CEQA Guidelines (“Guidelines”) published in the Regulatory Notice
Register on June 16, 2006. The unmarked text shows existing regulatory language;
text marked in underline and strikeout shows originally-proposed changes to the
Guidelines pursuant to the June 16, 2006 notice;, and text marked in double underline

- and double strikeout shows modifications pursuant to this notice. The sections to which
modifications are being made are: 15061, 15062, 15155, 15179, and15192.

§ 15061. Review for Exemption.

Summary of Originally-Proposed Changes to the Guidelines:
In the originally-proposed changes to the Guudelmes the Resources Agency ldentlfled a new
subdivision (e) as follows:

(e)When a non-elected official or decisionmaking body of a local lead agency decides
that a project is exempt from CEQA, and the public agency approves or determines to
carry out the project, that decision may be appealed to the local lead agency’s elected
decisionmaking body, if one exists. A local lead agency may establish procedures
governing such appeals.

Rationale for Modification: _

Several commenters stated that is not clear whether the phrase “that decision” in the
originally-proposed changes to the Guidelines refers to the decision that the project is
exempt from CEQA or the decision to approve the project. The Resources Agency
agrees that the Guidelines should distinguish between a decision about whether the
project is subject to CEQA and a decision to approve the project, and has modified the
originally-proposed changes to the Guidelines to provide that clarity.

 15-Day Language:
§v 1v5061. | 'ReView for Exemption.
[(a): no changes] |
(b) ‘A project is exempt from CEQA if:

(1) The project is exempt by statute (see, e.g. Article 18, commencmg with
Section 15260):




(2) The project is exempt pursuant to a categorical exemption (see Article 19,
commencing with Section 15300) and the application of that categorical
exemption is not barred by one of the exceptions set forth in Section 15300.2.

(3) The activity is covered by the general rule that CEQA applies only to projects
which have the potential for causing a significant effect on the environment. -
Where it can be seen with certainty that there is no possibility that the activity in
question may have a significant effect on the environment, the activity is not
subject to CEQA.

(4) The project will be rejected or disapproved by a public agency. (See Section
15270(b)).

(5) The project is exempt pursuant to the prov13|ons of Article 12.5 of this
Chapter.

[(c) — (d): no changes]

(e) When a non-elected official or decisionmaking body of a local lead agency decides that
a project is exempt from CEQA, and the public agency approves or determines to carry out
the project, thatthe decision that the project is exempt-may be appealed to the local lead
agency'’s elected decisionmaking body, if one exists. A local lead agency may establish
procedures governing such appeals.

~ Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21080(b), 21080.9, 21080.10, 21084, 21108(b), 21151, ard-21152(b), and 21159.21,
Public Resources Code; No Oil, Inc. v. City of Los Angeles (1974) 13 Cal. 3d 68.

- §15062. Notice of Exemption.

Summary of Originally-Proposed Changes to the Gwde'llnes
In the originally-proposed changes to the Guidelines, the Resources Agency identified a
new subdivision (e) as foIIows

(e) When a local agency determines that a project is not subject to CEQA under
subdivision 15192, 15193, or 15194, and it approves or determines to carry out that
project, the local agency or person seeking project approval shall file a notice of the
determination with OPR.

Rationale for Modification:

Several commenters found use of the term ' notlce of determination” confusing. They
note that this provision is included within the Guidelines section addressing notices of
exemption and that the notice that is posted pursuant to this section will be a notice that
an exemption is being claimed, not a determination. In addition, lead agencies also file
notices that are specifically called Notices of Determination when they decide to
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-approve or carry out a project after preparation of an Initial Study/Negative Declaration

or an environmental impact report (“EIR”).

The Resources Agency is sympathetic to the commenters’ concern about confusion in
the titles of various notices that are prepared during the CEQA process. Projects may
be exempt from CEQA for a variety of reasons, all of which are identified in section
15061 of the Guidelines. For projects identified in subdivisions (b)(1) — (4) of that
section, preparing a Notice of Exemption as described in this section is optional. -
However, for that subset of projects identified in subdivision (b)(5) of Section 15061 --
projects that are eligible for an exemption pursuant to Article 12.5 of the Guidelines -- a
separate requirement for notice is imposed. (See Pub. Resources Code, § 21152.1.)
The notice required by this statutory section is not the same as the optional Notice of
Exemption described in subdivisions (a) — (c) of this Section.

Therefore, although the statute itself refers to this notice as “notice of the
determination” (Pub. Resources Code, § 21151, subd. (a)), using a different phrase to
describe the notice is appropriate for the Guidelines, and the Resources Agency has
modified the originally-proposed changes to the Guidelines to remedy the potential

- confusion. In addition, the originally-proposed changes to the Guidelines contain a

typographical error. Specifically, it incorrectly references “subdivisions 15192, 15193,
and 15194.” The correct references are “sections 15193, 15194, and 15195.”

15-Day Language:

§15062.  Notice of Exemption.

(a) When a public agency decides that a project is exempt from CEQA pursuant to
Section 15061, and the public agency approves or determines to carry out the project,

the agency may file a Notice of Exemption. The notice shall be filed, if at all, after
approval of the project. Such a notice shall include:

(1) - (4): no changes]
[(b) — (d): no changes] .

(e) When a local agency determines that a project is not subject to CEQA under
subdivision sections 46492-46403-o¢4540415193, 15194, or 15195, and it
approves or determines to carry out that project, the local agency or person seeking
project approval shall file a notice efthe-determination with OPR identifying the

section under Which the exemption is claimed.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections
21108, 21152, and 21152.1, Public Resources Code.




§ 15155. City or County Consultation with Water Agencies.

The Resources Agency has modified several subdivisions of the originally-proposed
- changes to the Guidelines adding proposed section 15155. The summary of the
originally-proposed changes to the Guidelines, rationale for modification, and 15- day
language for each subdivision is set forth separately as follows. The full text of the
entire section with the modifications indicated in double underline/double strikeout
format is presented at the end of this discussion addressing section 15155.

1. CEQA Guidelines, § 15155, subd. (a)(1)(E)

Summary of Originally-Proposed Changes to the Guidelines:

The originally-proposed changes to the Guidelines, adding proposed section 15155,
subd. (a)(1), identify those projects that are deemed “water-demand projects” for
purposes of this regulation. Subdivision (E) specifically includes in this definition:

(E) A industrial, manufacturinlg, or processing plant, or industrial park planned to
house more than 1,000 persons, occupying more than 40 acres of land, or having
more than 650,000 square feet or floor area.

Rationale for Modification:
The originally-proposed changes to the Guidelines contain a typographical error.

15-Day Language:

(E) An industrial, manufacturing, or processing plant, or industrial park planned to.
house more than 1,000 persons, occupying more than 40 acres of land, or having
more than 650,000 square feet or floor area.

2. CEQA Guidelines, § 15155, subd. (a)(1)(F)

~ Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines, adding proposed section 15155,
subd. (a)(1), identify those projects that are deemed “water-demand projects” for
purposes of this regulation. Subdivision (F) specifically includes in this definition:

(FY A mlxed use project that includes one or more of the pr0|ects specmed in
subdivision (a)(1) of this section.

Rationale for Modification:

The originally-proposed changes to the Guidelines madvertently included subdivision
(a)(1)(F). (See Wat. Code, § 10912, subd. (a)(8).) The appropriate C|tat|on is to
subdivisions (a)(1)(A) — (E) and (G).




15-Day Language:

(F) A mixed-use project thaf includes one or more of the projects specified in

subd|VISIon_Q(‘l)(A) (a)(’l)( ), (@)(1)(C). (a )(1)( ). (@ )(1)(E2! and (a)(1)(G) ofthls

section.

3. CEQA Guidelines, § 15155, subd. (a)(1)(1)

Summary of Originally-Proposed Changes to the Guidelines:

The originally-proposed changes to the Guidelines adding proposed section 15155,
subdivision (a)(1) addresses the definition of a “water-demand project.” As originally-
proposed, subdivision (a)(1)(l) of this section states:

(I)The adoption or amendment of a general plan is not, by itself, a water demand
" project.

Rationale for Modification:
Two commenters stated that the originally-proposed changes to the Guidelines adding
section 15155, subd. (a)(1)(l) does not have a statutory basis. While the Resources

Agency believes the language can be supported, the question of when the adoption or

amendment of a general plan occurs “by itself” could raise considerable confusion. .
Accordingly, the Resources Agency plans to delete the originally-proposed language to
the Guidelines, deleting proposed subdivision (a)(1)(l), so as to mirror the statute.

| 15-Day Language: _ |
(a) The following definitions are applicable to this section.

(1) A “water-demand project” means:

4. CEQA Guidelines, section 15155, subd. (a)(4)

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Gu1del1nes adding proposed section 15155,
subd. (a)(4), state

(4) “Water assessment” means the water supply assessment that must be ,
prepared by the governing body of a public water system, or the city or county

lead agency, pursuant to Sections 10910 to 10915 of the Water Code, and that
includes, without limitation, the elements of the assessment required to comply
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with subdivisions (d), (e). (f). and (q) of section 10910 of the Water Code.

Rationale for Modification: ,

A commenter noted that the originally-proposed changes to the Guidelines adding
proposed section 15155, subd. (d) omit an important criterion that the previously
completed water assessment must comply with the provisions of sections 10910-10914
of the Water Code. The originally-proposed changes to the Guidelines adding
proposed section 15155, subd. (d), state:

(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand
projects that were included in such larger water-demand pr0|ect if all of the following
criteria are met:

The Resources Agency believes that this criterion is expressly stated in the definition of
water assessment at subdivision (a)(4) of proposed section 15155 of the originally-
proposed changes to the Guidelines. For the avoidance of doubt, the Resources
Agency has modified the originally proposed changes to the Guidelines adding
proposed subdivision (a)(4) of this section to ensure that the definition of “water
assessment” only includes those assessments that are prepared in conformity with the
applicable legal requirements.

15-Day Language:

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or county
lead agency, pursuant to and in compliance with Sections 10910 to 10915 of the
Water Code, and that includes, without limitation, the elements of the
assessment required to comply with subdivisions (d), (e), (f), and (g) of section
10910 of the Water Code. :

5. CEQA Guidelines, § 15155, subd. (b)

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines adding proposed section 15155

subd (b), state:

(b) At the time a city or county lead agency determines whether an environmental
impact report, a negative declaration, or a mitigated neqgative declaration is required
for the water-demand project, the city or county lead agency shall take the following

steps:




Rationale for Modification: _
Subdivision (b) of Water Code § 10910 says that the Water Code provisions apply

- when a lead agency determines whether an EIR, negative declaration or mitigated
negative declaration is required; supplements to EIRs or negative declarations are not
mentioned. Accordingly, when the originally-proposed changes to the Guidelines for
this section were drafted, no reference to supplements was made. However, Water
Code, section 10910 and Public Resources Code, section 21151.9 state that a city or
‘county lead agency review of a water-demand project, as defined in the Water Code, is
subject to the provisions of Water Code section 10910, ef seq. In other words, these
specific water assessment requirements apply to any environmental documentation the
lead agency is preparing, including supplements to an EIR, negative declaration, or

" mitigated negative declaration.

CEQA requires supplements in certain circumstances. (See CEQA Guidelines, §
15163.) For example, when changes or new information affect the availability of water
for the project, the lead agency will be required to assess the change.in water
availability in a supplement. Nothing in Water Code, section 10910 eliminates that
obligation. Accordingly, the Resources Agency has modified the originally-proposed
changes to the Guidelines to include supplements to the list of environmental
documents in subdivision (b) in order to be consistent with the statute.

In addition, the proposed addition of subdivision (d) expressly provides an exemption to
- the steps required in the proposed addition of subdivision (b). The Resources Agency
believes it useful to include a reference to that relationship in the proposed addltlon of
subdivision (b) as well, for the sake of additional clarity.

15-Day Language: »
(b) Subject to section 15155, subd. (d) below, aAt the time a city or county Iead

agency determines whether an environmental impact report, a negative declaration,

or a mitigated negative declaration, or any supplement thereto, is required for the
water-demand project, the city or county lead agency shall take the following steps:

6. CEQA Guidelines, section 15155, subd. (b)(1)

‘Summary of Orlgmally Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines adding proposed section 15155

subd. (b)(1), state:

(1) The city or county lead agency shall identify any water system that either: (A) is a
public water system that may supply water to the water-demand project, or (B) that
may become such a public water system as a result of supplying water to the water-
demand project. The city or county lead agency shall request the governing body of
each such public water system to prepare a water assessment. The governing body
of the public water system must approve the water assessment prepared pursuant
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o this section at a reqular or special meetinq.

Rationale for Modification:
A commenter stated that the originally-proposed changes to the Guidelines adding this

subdivision fails to expressly reference a step in the water supply and demand
assessment process -- the request by the lead agency that the public water supply
identify whether the project was included in the most recent urban water management
plan. The Resources Agency agrees and has modified the ongmally—proposed changes
to the Guidelines to expressly include this step

In addition, another commenter stated that the last sentence of this subdivision should
be deleted because it directs water agencies, rather than lead agencies. While the
Resources Agency does not necessarily agree with the underlying reasoning of the
commenter, the purpose of this rulemaking is to provide guidance to lead agencies.
Accordingly, the Resources Agency has modified the originally- proposed changes to
the Gundellnes to direct lead agencies.

15-Day Language:

(1) The city or county lead agency shall identify any water system that either: (A) is-a
public water system that may supply water to the water-demand project, or (B) that

may become such a public water system as a result of supplying water to the water-
demand project. The city or county lead agency shall request the governing body of

each such public water system to determine whether the projected water demand

associated with a water-demand project was included in the most recently adopted

urban water management plan adopted pursuant to Part 2 (commencing with

ectlon 10610), and to prepare a water assessment QQI’OVGd at a regular or sgecnal

7. CEQA Guidelines, section 15155, subd. (b)(2)

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines adding proposed section 15155,

" subd. (b)(2), state:

(2) If the city or county lead agency is not able to identify any public water system
that may supply water for the water-demand project, the city or county lead agency
shall prepare its own water assessment after consulting with any entity serving
domestic water supplies whose service area includes the site of the water-demand
project, the local agency formation commission, and the governing body of any
public water system adjacent to the site of the water-demand project. The
governing body of the city or county lead agency must approve the water
assessment prepared pursuant to this section at a regular or special meeting.
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Rationale for Modification:
One commenter stated that the phrase “its own water assessment” should be deleted

~ from the originally-proposed changes to the Guidelines adding subdivision (b)(2), as it is

confusing and may be read to require something other than what is required for an
assessment prepared by the water agency. The Resources Agency believes that
modifying the originally-proposed changes to the Guidelines can provide additional
clarity.

15-Day Language:

8.

(2) If the city or county lead agency is not able to identify any public water system
that may supply water for the water-demand project, the city or county lead agency
shall prepare its-owa a water assessment after consulting with any entity serving
domestic water supplies whose service area includes the site of the water-demand
project, the local agency formation commission, and the governing body of any
public water system adjacent to the site of the water-demand project. The governing
body of the city or county lead agency must approve the water assessment
prepared pursuant to this section at a regular or special meeting.

CEQA Guidelines, section 15155, subd. (c)

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines adding proposed section 15155
subd. (c), state

(c) If the governing body of a public water system is preparing the Water
assessment, it must submit the requested water assessment to the city or county
lead agency within 90 days after the date on which the governing body of the public
water system received such request. Before the expiration of the 90-day period, a
representative of the governing body of the public water system may meet with the
city or county lead agency and request a 30-day extension of time to prepare and
adopt the water assessment. The city or county lead agency must grant any
reasonable request. If the governing body of the public water system fails to request
and receive an extension of time, or fails to submit the water assessment
notwithstanding the 30-day extension, the city or county lead agency may seek a
writ of mandamus to compel the governing body of the public water system to
comply with the requirements of sections 10910-10914 of the Water Code to submit

 the water assessment.




Rationale for Modification: ,

A commenter stated that the originally-proposed changes to the Guidelines adding this
- subdivision direct water agencies, rather than lead agencies. While the Resources
Agency does not necessarily agree with the reasoning of the commenter, the purpose
of this rulemaking is to provide guidance to lead agencies. Accordingly, the Resources
Agency. is modifying the originally-proposed changes to the Guidelines to direct lead
agencies.

In addition, a commenter requested that the provisions regarding writs be modified to
use the phrase “this part” instead of “sections 10910 — 10914” in the final sentence of
the originally-proposed change to the Guidelines adding this subdivision, and that the
scope of such writs should be limited to compliance “relating to the submission of the
water supply assessment.” The Resources Agency agrees that this nonsubstantial
modification is more consistent with the statutory language.

15-Day Language:

(c)The city or county lead agency shall grant any reasonable request for an
extension of time that is made by #the qovernlnq body of a pubhc water svstem is

preparlnq the water assessment,

¢ provided that the reguest for an extenSIon of time is
made W|th|n 90 days after the date on which the governing body of the public water

svstem received sush-the request to Qregare a water assessment

£ If the qovernlnq bodv of the publlc
water svstem falls to request and receive an exten3|on of time, or fails to submit the
water assessment notwithstanding the 30-day extension, the city or county lead
agency may seek a writ of mandamus to compel the qovernlnq bodv of the public
water system to comply with the requirements of s

Goede-to-submit Part 2.10 of Division 6 of the Water Code ;elatlng to the submlssm

~ of the water assessment.

9. CEQA Guidelines, § 15155, subd. (d)(2)(B)

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines adding proposed section 15155
subd. (d), state:

(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand
projects that were included in such larger water-demand project if all of the following
criteria are met:
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(1) The entity completing the water assessment had concluded that its water
supplies are sufficient to meet the projected water demand associated with the
larger water-demand project, in addition to the existing and planned future uses,
including, but not limited to, agricultural and industrial uses; and

(2) None of the following changes has occurred since the completion of the water
assessment for the larger water-demand project:

(A) Changes in the larger water-demand project that result in a substantial
increase in water demand for the water-demand project.

(B) Changes in the curcumétances or conditions substantially affecting the
ability of the applicable agencies to prowde a sufficient sumplv of water for
the water-demand project.

(C) Significant new information becomes available which was not known
and could not have been known at the time when the entity had reached
the conclusion in subdivision (d)(1).

Rationale for Modification:

A commenter stated that the reference to “applicable agencies” in the originally-
proposed changes to the Guidelines adding subdivision (d)(2)(B) is confusing and not
defined. The Resources Agency has modified the originally-proposed changes to the
Guidelines that specifically reference the public water system, city or county in order to
-, provide additional clarity. o

15-Day Language:

(B) Chanqes in the cwcumstances or conditions substantially affecting the ability of

public water system or the water supplying city or county
identified in the water assessment to provide a sufficient supply of water for the

water demand project.

10. CEQA Guidelines, § 15155, éubd. (e)

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines, adding proposed section 15155
subd. (e), state:

The city or county lead agency shall include the water assessment, and any water
acquisition-plan provided pursuant to subdivision (a) of Section 10911 of the Water
Code in the EIR, negative declaration, or mitigated negative declaration prepared for
the water-demand project, and may include an evaluation of the water assessment
and water acquisition plan information within such environmental document. The
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city or county lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demand of the project, in
addition to existing and planned future uses. If the city or county lead agency
determines that water supplies will not be sufficient, the city or county lead agency
shall include that determination in its findings for the water-demand project pursuant
to Sections 15091 and 15093.

Rationale for Modification:
A commenter stated that the reference to findings pursuant to sections 15091 and
15093 should be deleted because there is no reason to require that water supply

-+ findings be included in any part of an agency’s findings. The Resources Agency

believes that it is appropriate to require the inclusion of findings about the insufficiency
of a potential water supply with other findings required by CEQA. The Resources
Agency does agree, however, that the findings should not be tied to a specific section
of the CEQA Guidelines. Therefore, the Resources Agency has modified the originally-
proposed changes to the Guidelines and deletlng the reference to Guidelines sections
15091 and 15093.

The modifications also add a reference to supplemental documents, in order to make
this section consistent with the 15-day language for sudeVISlon (b), discussed
previously in this Attachment.

In addition, the Resources Agency agrees with another commenter that it is appropriate
to include section 10915 of the Water Code as a reference within the Note.

- Finally, several commenters stated that it is unnecessary to provide a definition of
“water acquisition plan” in the originally-proposed changes to the Guidelines adding
proposed subdivision (a) of this regulation. Because the phrase “water acquisition plan”
refers to a specific plan identified in Water Code, section 10911, the Resources Agency
believes it is appropriate to include a definition of this term in the Guideline. However,
because the definition is provided in proposed subdivision (a)(3), it is unnecessary to
repeat the definition in proposed subdivision (e) of this section. Therefore, the
Resources Agency also has modified the originally-proposed changes to the Guidelines
by omitting the repetitive phrasmg in the orlglnally—proposed addition of subdivision (e)
to section 15155. :

- 15-Day Language:

(e) The city or county Iead agency shall include the water assessment and any
water acquisition pla o
WiaterGode in the EIR, neqatlve declaratlon or mmqated neqatlve declaratlon or

any supplement thereto, prepared for the water-demand project, and may include an
evaluation of the water assessment and water acquisition plan information within
such environmental document. The city or county lead agency shail determine,
based on the entire record, whether projected water supplies will be sufficient to
satisfy the demands of the project, in addition to existing and planned future uses. If
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acity or éountv lead agency determines that water supplies will not be sufficient, the
city or county lead agency shall include that determination in its findings for the
water-demand project.-s4 ~ i

Note: Authority Cited: Section 21083, Public Resources Code. Reference: _
Section 21151.9, Public Resources Code, Sections 10910-109145 of the Water
Code. ‘ '

As a result of the modificationé to the originally-proposed changes to the Guidelines
that are identified above in this attachment, section 15155, in its entirety, would read as
follows:

§ 15155. City br County Consultation with Water Agencies.

(a) The following definitions are applicable to this section.

(1) A “water-demand project” means:

(A) A residential development of more than 500 dwelling units.

(B) A shopping center or business establishment employing more than
1,000 persons or having more than 500,000 square feet of floor space. .

(C) A commercial office building employing more than 1,000 persons or
having more than 250,000 square feet of floor space.

(D) A hotel or motel, or both, having more thén 500 rooms.

(E) An industrial, manufacturing, or processing plant, or industrial park
planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet of floor area.

(F) A mixed-use project that includes one or mdre of the projects specified
in subdivisions (a)(1)(A), (a)(1)(B), (a)(1)(C), (a)(1XD), (2)(1)}(E), and
(@)(1)(G) of this section.

(G) A project-that would demand an amount of water equivalent to, or
~ greater than, the amount of water required by a 500 dwelling unit project.

(H) For public water systems with fewer than 5,000 service con_nectiong a
project that meets the following criteria: :

1 A proposed residential, business, commercial, hotel or motel, or
industrial development that would account for an increase of 10
percent or more in the number of a public water system's existing
service connections; or ’
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2. A mixed-use project that would demand an amount of water
equivalent to, or greater than, the amount of water required by
residential development that would represent an increase of 10
percent or more in the number of the public water system's existing
service connections.

(2) "Public water system" means a system for the provision of piped water to the
public for human consumption that has 3000 or more service connectlons A
public water svstem includes all of the followmq

(A) Any collection treatment, storaqe and distribution facility under
control of the operator of the system which is used pnmarllv in connection
with the system.

(B) Any collection or Dretreatmenﬁf storage facility not under the control of
the operator that is used primarily in connection with the system.

(C) Any person who treats water on behalf of one or more public water
systems for the purpose of rendering it safe for human consumption.

(3) “Water acquisition plans” means any plans for acquiring additional water
supplies pr_epared by the public water system or a city or county lead agency
pursuant to subdivision (a) of Section 10911 of the Water Code.

(4) "Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or county
lead agency, pursuant to and in compliance with Sections 10910 to 10915 of the
Water Code, and that includes, without limitation, the elements of the
assessment required to comply with subdivisions (d), (e), (f), and (qg) of section
10910 of the Water Code.

(5) “City or county lead agency” means a city or county, acting as lead agency,
for purposes of certifying or approving an environmental impact report, a
" negative declaratlon ‘or a mitigated negative declaration for a water-demand

project,
(b) Subject to section 15155, subd. (d) below, at the time a city or county lead agency

determines whether an environmental impact report, a negative declaration, or a
mitigated negative declaration,or any supplement thereto, is required for the water-
demand project, the city or county lead agency shall take the following steps:

(1) The city or county lead agency shall identify any water system that éjther: (A)
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is a public water system that may supply water to the water-demand project, or
(B) that may become such a public water system as a result of supplying water
fo the water-demand project. The city or county lead agency shall request the
governing body of each such public water system to determine whether the

projected water demand associated with a water-demand project was included in
the most recently adopted urban water management plan adopted pursuant to
Part 2 (commencing with Section 10610), and to prepare a water assessment

QQI’OVGd ata regular or special meetlng of that governlng body. JFheHee%%

(2) If the city or county lead aqenC\r is nof able to identify any public water system

that may supply water for the water-demand project, the city or county lead
agency shall prepare #s-ewn a water assessment after consulting with any entity
serving domestic water supplies whose service area includes the site of the
water-demand project, the local agency formation commission, and the
governing body of any public water system adjacent to the site of the water-
demand project. The governing body of the city or county lead agency must
approve the water assessment prepared pursuant to this section at a regular or
special meeting.

(c) The city or county lead agency shall grant any reasonable request for an extension

of time that is made by the qovernlnq bodv of a publlc Water system +s=prepar|nq the

lead-ageney Qrovrded that the reguest for an extension of time is made W|thrn 90 days

after the date on which the governing body of the public water system received eeeh=the

If the governing bodv of the publlc water svstem farls to request and receive an
extension of time, or fails to submit the water assessment notwithstanding the 30-day
extension, the city or county lead agency may seek a.writ of mandamus to compel the
governing body of the public water system to comply with the requirements of sestions
i Part 2.10 of Division 6 of the Water Code

elatrng to the submrssron of the water assessment.

(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand projects
that were included in such larger water-demand prorect if all of the following criteria are
met:

(1) The entity completing the water assessment had concluded that its water
supplies are sufficient to meet the projected water demand associated with the
larger water-demand project, in addition to the existing and planned future uses,
including, but not limited to, agricultural and industrial uses; and
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(2) None of the following changes has occurred since the completion of the water
assessment for the larger water-demand Droiect'

(A) Changes in the larger water-demand prolect that result in a substantlal
increase in water demand for the water-demand pro1ect

(B) Changes in the cwcumstances or conditions substantially affecting the

abllltv of the — g gubhc water system or the water
supplying city or county |dentn‘|ed in the water assessment to provide a

sufficient supply of water for the water demand project. -

(C) Significant new information becomes available which was not known
and could not have been known at the time when the entity had reached
the conclusion in subdivision (d)(1).

(e) The city or county.lead agency shall include the water assessment and anv :
water acquisition plan ; S
WaterGode in the EIR, negative declaratlon or mlthated neqatlve declaratlon Lor
any supplement thereto, prepared for the water-demand project, and may include an
evaluation of the water assessment and water acquisition plan information within
such environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be sufficient to
satisfy the demands of the project, in addition to existing and planned future uses. If
a city or county lead agency determines that water supplies will not be sufficient, the
city or county lead agency shall include that determination in its flnqus for the
water-demand project. )

Note: Authority Cited: Section 21083, Public Resources Code. Reference: Section
21151.9, Public Resources Code, Sections 10910-109145 of the Water Code.

§ 15179. Limitations on the Use of the Master EIR.

Summary of Originally-Proposed Changes to the Guidelines:
The originally-proposed changes to the Guidelines for this section state:

(a) The certified Master EIR shall not be used for a subsequent pr0|ect described in the
Master EIR in accordance with this article if either;

(#1) The Master EIR it was eertified more than five years prior to the fi'ling of an
application for a later subsequent prOJect except as set forth in subsection (b)
below, or

(#2) After the certification of the Master EIR, a project not identified in the
certified Master EIR as an anticipated subsequent project is approved and the
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approved project may affect the adequacy of the Master EIR for any subsequent

project that was described in the Master EIR.unless-the-lead-agency-does-one-of

Rationale for.ModifiCationﬁ

A commenter stated that the word “identified” in subdivision (a)(2) of this section should
be changed to “described.” The Resources Agency agrees with the commenter, and
notes that the statute being implemented by this CEQA Guidelines section uses the
verb “described” rather than “identified.” Therefore the Resources Agency has modified
the section to ensure consistency within the Guideline and between the statute and the
Guideline.

16-Day Language: |
§ 156179, Limitations on the Use of the Master EIR.

(a) The certified Master EIR shall not be used for a subsequent project described in the
Master EIR in accordance with this article if either;

(i1) The Master EIR # was certified more than five years prior to the filing of an
application for a later subsequent project except as set forth in subsection (b)
‘below, or

(ii2)After the certification of the Master EIR, a project not identified-described in
the certified Master EIR as an anticipated subsequent project is approved and

" the approved project may affect the adequacy of the Master EIR for any
subsequent project that was described in the Master EIR .unless-the-lead-agenecy

dees-one-ofthe-following:

(b) A Master EIR that was certified more than five years prior to the filing of an
application for a subsequent project described in the Master EIR may be used in
accordance with this article to review such a subsequent project if the lead agency
reviews the adequacy of the Master EIR and takes either of the following steps:

(al1) Reviews-the MasterEIR-and-f-Finds that no substantial changes have
occurred with respect to the circumstances under which the Master EIR was
certified, or that there is no new available information which was not known and
could not have been known at the time the Master EIR was certified; or

(b2) Prepares an initial study, and pursuént to the findings of the initial study
either:

(A) certifies a subsequent or supplemental EIR that updates or revises the
Master EIR and which either (i1) is incorporated into the previously
. certified Master EIR, or (ii2) references any deletions, additions or other
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. modifications to the previously certified Master EIR-; or
(B) approves a mitigated negative declaration that addresses substantial
changes that have occurred with respect to the circumstances under
which the Master EIR was certified or the new information that was not
known and could not have been known at the time the Master EIR was
certified. :

Note: Authority cited: Section 21083, Public Resources Code. Reference: Section
21157.6, Public Resources Code.

§ 15192. Threshold Requirements for Exemptions for Agricultural
Housing, Affordable Housmg, and Residential Infill
Projects.

Summary of Originally-Proposed -Changes to the Guidelines:
The originally-proposed changes to the Guidelines adding Subdivisions (i)- (I) to the
Guidelines identify certain of those criteria as follows:

(i)'The project does not have an unusuallv high risk of fire or explosion from
materials stored or used on nearby properties.

() The project does not present a risk of a public health exposure at a level that
would exceed the standards established by any state or federal agency.

. (k) Either the project is not within a delineated earthquake fault zone or a seismic
hazard zone, as determined pursuant to Section 2622 and 2696 of the Public
Resources Code respectively, or the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of an earthquake or seismic hazard.

() Either the project does not present a landslide hazafd, flood plain, flood way, or
restriction zone, or the applicable general plan or zoning ordinance contains
provisions to mitigate the risk of a landslide or flood.

. Rationale for Modification: ,

A commenter stated that the originally-proposed changes to the Guidelines are not
consistent with Public Resources Code section 21159.21, subdivisions (h)(2)-(5), which
tie these limiting factors to the project site, not the project. The commenter stated that
this is an important distinction, as the project itself may not pose a risk of fire, explosion,
public health exposure, seismic hazard, or landslide hazard, but the site on WhICh the
project is proposed to be built may well pose such risks. The Resources Agency
agrees that the commenter has identified a potential conflict between the originally-
proposed changes to the Guidelines and the statute. (Pub. Resources Code, §
21159.21, subds. (h)(2)-(5).) Therefore, the Resources Agency has modified the
orlglnally proposed changes to the Guidelines.
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15-Day Language:

§ 15192, Threshold Requirements for Exemptions for Agricultural Housing,
Affordable Housing, and Residential. Infill Proiects.

In order to qualify for an exemption set forth in sections 15193, 15194 or 15195, a
housing project must meet all of the threshold criteria set forth below.

(a) The project must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal program,
including any mitigation measures required by such plan or program, as that
plan or program existed on the date that the application for the project
pursuant fo Section 65943 of the Government Code was deemed complete:

and

(2) Any applicable zoning ordinance, as that zoning ordinance existed on the
date that the application for the project pursuant to Section 65943 of the
Government Code was deemed complete, unless the zoning of project
property is inconsistent with the general plan because the project property
has not been rezoned to conform to the general plan.

(b) Community-level environmental review has been adopted or certified.

(c) The project and other projects approved prior to the approval of the project can be
adequately served by existing utilities, and the project applicant has paid, or has
commltted to pay, all applicable in-lieu or development fees.

-(d) The site of the project: -
(1) Does not contain wetlands, as deflned in Section 328.3 of Title 33 of the

Code of Federal Regulations.

(2) Does not have any value as-an ecological community upon which wild
animals, birds, plants, fish, amphibians, and lnvertebrates depend for their
conservation and protection.

(3) Does not harm any species protected by the federal Endangered Species Act
of 1973 (16 U.S.C. Sec. 1531 et seq.) or by the Native Plant Protection Act
(Chapter 10 (commencing with Section 1900) of Division 2 of the Fish and Game
Code), the California Endangered Species Act (Chapter 1.5 (commencmq with
Section 2050) of Division 3 of the Fish and Game Code.

(4) Does not cause the destruction or removal of any species protected by a
local ordinance in effect at the time the application for the project was deemed.

complete.

- 19




(e) The site of the project is not included on any list of facilities and sites compiled
pursuant to Section 65962.5 of the Government Code.

(f) The site of the project is subject to a preliminary endangerment assessment
prepared by a registered environmental assessor to determine the existence of any
release of a hazardous substance on the site and to determine the potential for
exposure of future occupants to significant health hazards from any nearby property or
activity. In addition, the following steps have been taken in response to the results of
this assessment: ’

(1) If a release of a hazardous substance is found to exist on the site, the releése
shall be removed, or any significant effects of the release shall be mitigated to a
level of insignificance in compliance with state and federal requirements.

(2) If a potential for exposure to significant hazards from surrounding properties
or activities is found to exist, the effects of the potential exposure shall be
mitigated to a level of insignificance in compliance with state and federal
requirements.

() The project does not have a significant effect on historical resources pursuant to
Section 21084.1 of the Public Resources Code.

(h) The project site is not subject to wildland fire hazard, as determined by the
Department of Forestry and Fire Protection, unless the applicable general plan or

zoning ordinance contains provisions to mitigate the risk of a wildland fire hazard.

(i) The project site does not have an unusually high risk of fire or explosion from

- materials stored or used on nearby properties.

(i) The project site does not present a risk of a public heaI‘th exposure at a level that
would exceed the standards established by any state or federal agency.

(k) Either the project site is not within a delineated earthquake fault zone or a seismic

hazard zone, as determined pursuant to Section 2622 and 2696 of the Public
Resources Code respectively, or the applicable general plan or zoning ordinance
contains provisions to mitigate the ri}sk of an earthquake or seismic hazard.

(I) Either the project site does not present a landslide hazard, flood plain, flood way, or.
restriction zone, or the applicable general plan or zoning ordinance contains provisions
to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space.

(n) The project site is not located within the boundaries of a state Conservanov.

(o) The project has not been divided into smaller projects to qualify for one or more of
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the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code Reference Section
21159.21, 21 159.27. Public Resources Code.
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FINAL STATEMENT OF REASONS
Callforma Resources Agency
CEQA Guidelines Amendments
(OAL Notice File Number Z06-0606-01)

Jurie 11, 2007

‘Government Code, section's 11346.9, subd. (a) and 11347.3, subd. (b)(2) require the

Resources Agency to submit a Final Statement of Reasons with the adopted
regulations. This document contains the information required by those sections.

L UPDATE OF INFORMATION CONTAINED IN THE INITIAL
- STATEMENT OF REASONS

Government Code, section 11346.9, subd. (a)(1) requires this Final Statement of
Reasons to include an update of the information contained in the Initial Statement of
Reasons. The general information presented in the Initial Statement of Reasons has
not changed since it was published. The originally-proposed changes to the guidelines -
(“Guidelines”) implementing the California Environmental Quality Act (“CEQA”") were
adopted by the Resources Agency with changes identified in the Modifications to the:
Originally-Proposed Changes to the Guidelines Implementing CEQA. The changes to.
the Guidelines proposed in the Initial Statement of Reasons are referred to hereafter as
“the originally-proposed changes to the Guidelines.” The changes to the originally--
proposed changes are referred to hereafter as the “Modifications” or “15-Day v
Language.” The information supporting those changes was described in the Notice of
the Modifications to the Originally-Proposed Changes to the Guidelines Implementing
the California Environmental Quality Act dated April 23, 2007.

A. NOTICE OF MODIFICATIONS TO ORIGINALLY-PROPOSED CHANGES TO
THE GUIDELINES IMPLEMENTING THE CALIFORNIA ENVIRONMENTAL
QUALITY ACT (APRIL 23, 2007)

After the comment period for the originally-proposed changes to the Guidelines closed
on July 31, 2008, the Resources Agency made Modifications to Guidelines, sections
15061, 15062, 15155, 15179, and 15192. The Modifications to the originally-proposed
changes to the Guidelines and the reasons for the Modifications are set forth below.
Although the Resources Agency found that the Modifications to theé originally-proposed
changes to the Guidelines were nonsubstantial and that notice wastherefore not
required pursuant to Government Code, section 11346.8, subdivision (c), the Resources
Agency decided to inform all persons-on the service list and provide them an

opportunity to comment. The Resources Agency also notes that all of the Modifications
are closely related to the originally-proposed changes to the Guidelines, and that the




original notice informed the public that these types of changes could result from the
originally-proposed regulatory action. Section IV, Summaries and Responses to
Comments Received on the Originally-Proposed Changes to the Guidelines Proposed
June 16, 2006, shows the originally-proposed changes to the Guidelines marked in
underhne/stnkeout format, and Modlflcatlons in double underline/double strikeout
format.

B.  ADDITIONAL NON-SUBSTANTIVE AMENDMENTS

A few formatting and clerical errors in the Modlﬂcatlons have. subsequently been
identified:

In the Note to Guidelines, section 15061, “21151” should have been underlined. This
section was underlined in the originally-proposed changes to the Guidelines.

In Guidelines, section 15155, subdivision (a)(1)(E), “...of floor area[]” should read “or
floor area.” The subdivision reads correctly in the full text within the Modifications.

In Guidelines, sectlon 15515, subdivision (a)(1)(H)1 there should be a period after the
number for the subdivision.

“In Guidelines, section 15155, subdlwsnon (b)(1) within the Modlflcatlons “of the Water
. Code” should follow “commencing with section 10610.”

Flnally, in Guidelines, section 15195, subd. (b)(2) there should be a period at the end of
the sentence lnstead of a colon.

These errors have been determined to be non-substantive and have been corrected in

the final version of the adopted Guidelines included in the rulemaking file.

As noted in the originally-proposed changes to the Guidelines, the Resources Agency
has determined to remove discussion sections from Guidelines sections 15179, 15180, '
and 15186. These discussion sections are not a part of the published Guidelines and

" are therefore not a part of the APA process. The final version of the adopted Guidelines |

included in the rulemaking file has no discussion sections.




C. REASONABLE ALTERNATIVES TO THE REGULATION, INCLUDING
ALTERNATIVES THAT WOULD LESSEN ANY ADVERSE IMPACT ON
‘SMALL BUSINESS, AND THE RESOURCES AGENCY’S REASONS FOR
REJECTING THOSE ALTERNATIVES ‘

The Resources Agency considered reasonable alternatives to the proposed action and
determined that no reasonable alternative would be more effective in carrying out the
purpose for which the action is proposed or would be as effective as, and less
burdensome to affected private persons than, the proposed action. This conclusion is
based on the Resources Agency’s determination that the proposed action is necessary
to update the Guidelines to be consistent with recent legislative enactments that have
modified CEQA, and the proposed action adds no new substantive requirements. The
Resources Agency rejected the no action alternative because it would not achieve the
objectives of the proposed revisions. There are no alternatives available that would
lessen any adverse impacts on small businesses, as any impacts are due to imposition
of the statutory requirements.

The 'Resou.rces Agency has determined that the proposed actions will not affect small
business because the proposed changes clarify and update the Guidelines to be

consistent with recent legislatively enacted statutory changes that have modified CEQA,

but do not impose any new requirements. Certain statutory changes enacted by the
Legislature that are reflected in this proposed action could potentially affect project
proponents. However, the proposed changes to the Guidelines merely reflect the
statutory requirements. The proposed action clarifies and updates the Guidelines to be

~ consistent with recent legislative enactments that have modified CEQA, but does not

create any new requirements. Therefore, the proposed action does not itself adversely
affect small businesses.

D.  TECHNICAL, THEORETICAL, OR EMPIRICAL STUDY, REPORT, OR
~ SIMILAR DOCUMENTS (Gov. Code, § 11347.3, subd. (b)(7).)

The Secretary for the Resources Agency did not rely upon any technical, theoretical, or
empirical study, report or similar document in proposing any of the amendments or
adoptions.

E.  EVIDENCE SUPPORTING THE INITIAL DETERMINATION THAT THE
ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT
ON BUSINESS

The Resources Agency has determined that the proposed action will not have a
significant, statewide adverse economic impact directly affecting business, including the
ability of California businesses to compete with businesses in other states. The
Resources Agency is aware that certain of the statutory changes enacted by the
Legislature that are reflected in this proposed action could have an economic effect on




business. Among other things, project proponents could incur additional costs in
assisting lead agencies to comply with SB 610 (reflected in Guidelines section 15155),
which revises the requirements imposed on cities and counties to prepare or obtain
certain analyses relating to water availability and to require the inclusion in these
analyses in any environmental document prepared for the project, under specified
circumstances. In addition, project proponents could incur additional costs in assisting
lead agencies to comply with Public Resources Code sections 21151.4 and 21151.8
(reflected in Guidelines section 15186), which require certain public agencies and
certain school districts to make a number of determinations relating to air quality in the
vicinity of a school or proposed school site before approving certain préjects. However,
the proposed changes to the Guidelines merely reflect these existing statutory

~ requirements. The proposed action clarifies and updates the Guidelines to be

consistent with recent legislative enactments that have modified CEQA, but does not .
impose any new requirements. Therefore, the proposed action does not itself have a
significant, statewide adverse economic impact directly affecting business.

. LOCAL MANDATE DETERMINATION

Government Code, section 11346.9, subd. (a)(2) requires the Final Statement of
Reasons to include a determination as to whether the adoptions and amendments of
the Guidelines impose a mandate on local agencies or school districts.

The Resources Agency has determined that the proposed action does not, itself,
impose a mandate on local agencies or school districts. The Resources Agency is
aware that certain of the statutory changes enacted by the Legislature that are reflected
in this proposed action impose mandates on local agencies and school districts. Among
other things, Public Resources Code, section 21098 (reflected in proposed changes to
Guidelines sections 15072, 15082, 15087 and 15190.5) requires a lead agency to
submit addltlonal notices to mllltary agencies under specific circumstances. Public
Resources Code, section 21151 (reflected in Guidelines sections 15061 and 15074)
requires a local agency’s elected decisionmaking body to hear an appeal under certain
circumstances. SB 610 (reflected in Guidelines section. 15155) revises the
requirements imposed on cities and counties to prepare or obtain certain analyses
relating to water availability, and requires the inclusion of these analyses in any
environmental document prepared for the project, under specified circumstances.
Public Resources Code, sections 21151.4 and 21151.8 (reflected in Guidelines section
15186) require certain public agencies and certain school districts to make a number of
specified determinations relating to air quality in the vicinity of a school or proposed
school site before approving certain projects. However, the proposed changes to the .
Guidelines merely reflect these statutory mandates. The proposed action clarifies and
updates the Guidelines to be consistent with recent legislative enactments that have =
modified CEQA, but does not create any new requirements. Therefore, the proposed
action does not itself impose any costs on local government or school districts.




1. ECONOMIC AND FISCAL IMPACT ESTIMATE (Gov. Code, §
11347.3, subd. (b)(5).) ]

Pursuant to subdivision (a)(6) of section 11346.5 of the Government Code, the Resources
Agency is required to provide “an estimate, prepared in accordance with instructions adopted
by the Department of Finance, of the cost or savings to any state agency, the cost to any local
agency or school district that is required to be reimbursed under Part 7 (commencing with

~ Section 17500) of Division 4, other nondiscretionary cost or savings imposed on local
agencies, and the cost or savings in federal funding to the state....”

The Resources Agency has provided this estimate in its complete Economic and Fiscal Impact
Statement (Form Std. 399) for the proposed action. This Economic and Fiscal Impact
Statement is included in this rulemaking file. The Form Std. 399 provides information
~regarding costs or savings to any state agency, local agency or school district and cost or
savings in federal funding to the state. As stated within Form Std. 399, the Resources Agency
has determined that most of the proposed changes in this action have no or de minimis
impacts on state agencies, local agencies or school districts. The Resources Agency is aware
that certain of the statutory changes enacted by the Legislature that are reflected in this
proposed action impose costs on public agencies. The Resources Agency is not aware of any’
savings that would result from any of the statutory changes enacted by the Legislature that are
reflected in this proposed action. However, with respect to any costs or savings, the proposed
changes to the Guidelines merely reflect the statutory requirements. The proposed action
clarifies and updates the Guidelines to be consistent with recent legislative enactments that
* have modified CEQA, but does not create any new requirements. Therefore, the proposed
action does not itself impose any costs on, or result in any savings for, any state agency, local
~ agency or school district. Moreover, as stated within Form Std. 399, the Resources Agency
has initially determined that the proposed action does not result in any cost or savings m '
federaI funding to the state.

| IV. SUMMARIES AND RESPONSES TO COMMENTS RECEIVED ON
THE ORIGINALLY-PROPOSED CHANGES TO THE GUIDELINES
PROPOSED JUNE 16, 2006

The summaries and responses below satisfy Government Code sections 11346.8,
subd. (c) and 11346.9, subd. (a)(3) requirements that the Resources Agency
summarize relevant objectlons and recommendations received during the public
comment period and state the responses of the Resources Agency to the comment or
recommendation.

This section provides a summary of the public comments the Resources Agency
received on the originally-proposed changes to the Guidelines that the Resources
Agency proposed on June 16, 2006. By way of background, the Resources Agency
filed a Notice of Proposed Action for its originally-proposed changes to the Guidelines
with the Office of Administrative Law (OAL) on June 6, 2006. OAL published the notice




in the California Regulatory Notice Registry on June 16, 2008. By June 16, 2008, the
Notice of Proposed Action was mailed to all persons on the service list or emailed'to
those persons who specifically requested email notification for this proceeding. No
public hearings were held. All written comments are included in the rulemaking file.

As stated above, the Resources Agency made Modifications to the originally-proposed
changes to the Guidelines pursuant to section 11346.8, subd. (c) of the Government
Code. On April 23, 2007, these Modifications were made available for additional public
review and comment. The second comment period closed on May 8, 2007. All written
comments to the Modifications are included in the rulemaking file.

§ 15053. Desi'gna'tion of Lead Agency by the Office of Planning and
Research.

Summary of Text: The orlglnally—proposed changes to the Guidelines at section.15053
state:

(a) If there is a dispute over which of several agencies should be the Lead
Agency for a project, the disputing agencies should consult with each
other in an effort to resolve the dispute prior to submitting it to the Office of
Planning and Research. If an agreement cannot be reached, any of the
‘disputing public ageney agencies, or the applicant if a private project is
involved, may submit the dlspute to the Office of Plannlng and Research
for resolution. :

Commenter: Metropolitan Water District of Southern California (WD), July
. 31, 2006

Comment Summary: MWD states:

.. [Tlhe existing State CEQA guidelines do not explicitly state the

opportunity of having co-lead designations. The statute clearly alludes to
this type of arrangement in Section 15051(d): “...An agreement may also
provide for cooperative efforts by two or more agencies by contract, joint
exercise of powers, or similar devices.” The Governor's Office of Planning
and Research has also acknowledged such a designation in a letter dated
May 4, 1999, to Mr. Gerald R. Zimmerman of the Colorado River Board of
California: “Furthermore, the CEQA Guidelines, in Section 151051(d),
provide for two or more public agencies with a substantial claim to the
Lead Agency role to cooperatively act as Lead Agency, through contract,

- joint exercise of powers, or similar devices.”

Occasions have arisen where Metropolitan has sought co-lead agency
designations with other public agencies, only to encounter unwillingness




by such agencies to do so because such designation is not explicitly
stated in the State CEQA Guidelines. They are concerned with the legal
ramifications of such relationships without what they view as an explicit
nexus in the guidelines {o the statute. They further assume that under
potential litigation by opponents on the environmental documents, the
courts would favor the plaintiffs due to the question on the validity of co-
lead agency designation.

Given the timing of this section’s revision, it would be beneficial for public
agencies to have more explicit language in the guidelines to allow for co-
lead agency arrangements, when applicable.

. Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15053. Guidelines, section
15050, subd. (a) states: " where a project is to be carried out or approved by more
than one public agency, one public agency shall be responsible for preparing an EIR
or negative declaration for the project. This agency shall be called the lead
agency." (Emphasis added). Similarly, Guidelines, section 15051, subd. (d)
states: "Where the provisions of subdivisions (a), (b), and (c) leave two or more
public agencies with a substantial claim to be the lead agency, the public agencies
may by agreement designate an agency as the lead agency." (Emphasis
added.) Also, current Guidelines, section 15053 (proposed Guidelines, section
15053, subd. (c) states: ".. .(b) [t]he Office of Planning and Research shall

designate a lead agency . . . (d) Designation of a lead agency . . ." (Emphasis
added.) The explicit requirement for a single lead agency set forth in the foregoing
provisions are not superseded by Subdivision (d) of section 15051, which ‘
only states: "An agreement may also provide for cooperative efforts by two or more
- agencies by contract, joint exercise of powers, or similar devices." The Resources

- Agency finds that Guidelines, section 15051, subd. (d) does not allude to the

allowance for co-lead agency designation.

§ 15061. Review for Exemption.

Summary of Text: The originally-proposed changes to the Guidelines, at section
15061, subdivision (e) state

(e)When a non-elected official or decisionmaking body of a local lead
agency decides that a project is exempt from CEQA, and the public
agency approves or determines to carry out the project, that decision may
be appealed to the local lead agency’s elected decisionmaking body, if
one exists. A local lead agency may establish procedures governing such

appeals.




Commenter: California Building Industry Association (“CBIA”), July 31,
2006

Comment Summary: CBIA states:

“This Guideline should specify that local lead agencies méy establish time limits
governing such appeals.” CBIA also recommends that the phrase “and time
limits” be added to the last sentence of subdivision (e). '

Response to Comment: The commenter’s remarks do not warrant a change to the
~ originally-proposed changes to the Guidelines at section 15061. This change is not
necessary as the proposed language in subdivision (e) states: “A local agency may
establish procedures governing such appeals.” Time limits governing such appeals

could be one of the procedural requirements, but the Resources Agency finds it
would be difficult to list all potential procedures and confusing to only list a subset.

Cqmmenter: MWD, July 31, 2006

Comment Summary: MWD states that the amendments to subdivision (e) of this
section should allow for.an agency to establish an appeals procedure.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15061 which already
states: “A local agency may establish procedures governing such appeals.”

Commenter: MWD, July 31, 2006
Comment Summary; MWD states:

... [T]he new amendment does not take into account Section 15025
(Delegation of Responsibilities) where a public agency may assign specific -
functions to its staff to assist in administrating CEQA including determining
whether a project is exempt. Clarification of this part of the amendment to
“this section by cross-referencing the delegation of authority to staff as
permitted under Section 15025 of the State CEQA Guidelines should be
sufficient.

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15061. Even where a non-
- elected official or decisionmaking body of a local Lead Agency utilizes the provisions
of section 15025 in ‘administering CEQA, the non-elected official or decisionmaking
body retains all the authority to determine whether the project is exempt. In other
words, assigning staff to assist in that determination does not shift the authority for
the final determination to the staff. Thus, the originally-proposed changes to the
Guidelines at section 15061 appropriately refer to determinations by a non-elected
official or decisionmaking body of a'local lead agency. Cross-referencing section




15025 would be confusing, as the staff of a lead agency does not have the authority
to make the determination that is the subject of the proposed addition of subdivision
- (e) to section 15061.

Commenter: =~ CBIA, July 31, 2006
Comment Summary: CBIA states:

This section deals with an appeal of a decision made by a non-elected
body that a project is exempt from CEQA. CBIA believes that this section |
should clarify that the decision to exempt the project from CEQA, not the
project, is subject to appeal pursuant [sic] thrs Guideline. In addition, this
Guideline should specify that local lead agencies may establrsh time limits
governing such appeals.

CBIA recommends specific language.

Response to Comment: More than one commenter stated that it is not clear
whether the phrase “that decision” in the originally-proposed changes to the
Guidelines refers to the decision that the project is exempt from CEQA or the
decision to approve the project. The Resources Agency agrees that the Guidelines
should distinguish between a decision about whether the project is subject to CEQA
and a decision to approve the project, and has modified the orrgmally—proposed
changes to the Guidelines to provide that clarity. .

In response to commenter’s comment regarding local lead agencies establishing
time limits governing such appeals, see response to MWD’s comment on
Guidelines, section 15061, subd. (e). .

‘Modified Text: In accordance with section 113486. 8, subd. (c) of the Government Code,
the Resources Agency has modified the originally- proposed changes to the Gwdellnes
at sectron 15061, subd. (e) as follows:

§ 15061. ReV|ew for Exemption.

[(a): no changes]

(b) A project is exempt from CEQA if:

. (1) The project is exempt by statute (see, e.g. Article 18, commencing with
Section 15260). -

(2) The project is exempt pursuant to a categorical exemption (see Article
19, commencing with Section 15300) and the application of that
categorical exemption is not barred by one of the exceptions set forth in
Section 15300.2.




(3) The activity is covered by the general rule that CEQA applies only to
projects which have the potential for causing a significant effect on the
environment. Where it can be seen with certainty that there is no
possibility that the activity in question may have a significant effect on the
environment, the act|v1ty is not subject to CEQA.

(4) The project will be rejected or dlsapproved by a pubhc agency (See
Section 15270(b)).

(5) The project is exempt pursuant to the provisions of Article 12.5 of this
Chapter. '

[(c) = (d): no ehahges]

(e) When a non-elected official or decisionmaking body of a local lead
agency decides that a project is exempt from CEQA, and the public
agency approves or determines to carry out the project, thatthe decision
that the project is exempt may be appealed to the local lead agency's
elected decisionmaking body, if one exists. A local lead agency may
establish procedures governing such appeals.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Sections 21080(b), 21080.9, 21080.10, 21084, 21108(b), 21151, and
21152(b), and 21159.21, Public Resources Code; No Oil, Inc. v. City of
Los Angeles (1974) 13 Cal. 3d 68.

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

...[T]he term “that decision” is unclear. Does it mean the decision that the
“project is exempt from CEQA or the decision to approve the project? This .
confusion can be eliminated by changing “that decision” to “the decision
that the project is exempt.” With this change, the last phrase would read,
..the decision that the project is exempt may be appealed to the local
Iead agency’s elected decision making body, if one exists.

Response to Comment: In accordance with section 11346.8, subd. (c) of the

Government Code, the Resources Agency has modified the originally-proposed

changes to the Guidelines-at section 15061, subd. (). See also response to
CBIA’'s comment to Guidelines, section 15061, subd. (e).
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§ 156062.  Notice of Exemption.

Summary of Text: The ongmally—proposed changes to the Guidelines, at sectlon
15062, subdivision (e) state:

(e) When a local agency determines that a project is not subject to CEQA
under subdivision 15192, 15193, or 15194, and it approves or determines
to carry out that project, the local agency or person seeking project
approval shall file a notice of the determination with OPR.

Commenter: = CBIA, July 31, 2006
Comment Summary: CBIA states:

Although the statute uses the term "notice of determination” it is confusing
to use that term in the Guideline, because the notice that is posted
following use of one of these statutory exemptions will be a notice of -
exemption, and this provisions is included within the Guideline on notices
of exemption.

CBIA suggests using the phrase “Notice of Exemption”, instead.

Response to Comment: Several commenters found use of the term “notice of
determination” confusing. They note that this provision is included within the
Guidelines section addressing notices of exemption and that the notice that is
posted pursuant to this section will be a notice that an exemption is being claimed,
not a determination. In addition, lead agencies also file notices that are specifically.
called Notices of Determination when they decide to approve or carry out a project
after preparation of an lnltlal Study/Negative Declaration or an environmental impact
report (“EIR").

The Resources Agency is sympathetic to the commenters’ concern about confusion
in the titles of various notices that are prepared during the CEQA process. Projects
may be exempt from CEQA for a variety of reasons, all of which are identified in
section 15061 of the Guidelines. For projects identified in subdivisions (b)(1) — (4) of
that section, preparing a Notice of Exemption as described in this section is optional.
However, for that subset of projects identified in subdivision (b)(5) of Section 15061 -
- projects that are eligible for an exemption pursuant to Article 12.5 of the Guidelines
-- a separate requirement for notice is imposed. (See Pub. Resources Code, §
21152.1.) The notice required by this statutory section is not the same as the
optional Notice of Exemption described in subdivisions (a) — (c) of this Section.

Therefore, although the statute itself refers to this notice as “notice of the

" determination” (Pub. Resources Code, § 21151, subd. (a)), using a different phrase
to describe the notice is appropriate for the Guidelines, and the Resources Agency
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~ has modified the originally-propdsed changes to the Guidelines to remedy the
potential confusion. In addition, the originally-proposed changes to the Guidelines
contain a typographical error. Specifically, it incorrectly references “subdivisions
15192, 16193, and 15194." The correct references are “sections 15193, 15194, and
15195 " :

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
at section 15062, subd. (e) as follows: .

§ 15062. Notice of Exemption.

(a) When a public agency decides that a project is exempt from CEQA
pursuant to Section 15061, and the public agency approves or determines
to carry out the project, the agency may file a Notice of Exemption. The
notice shall be filed, if at all, after approval of the project. Such a notice
shall include: .

V[( 1) - (4): no changes]
[(b)— (d) no changes]

" (e) When a local agency determmes that a project is not sublect to CEQA
under subdivision sections 4540245493 or4510415193, 15194, or .

15195, and it approves or determines to carry out that project, the local
agency or person seeking project approval shall file a.notice efthe -

determination with OPR identifying the section under which the exemption

is claimed

Note: Authority cited: Section 21083 Public Resources Code. Reference
Sections 21108, 21152, and 21152. 1 Public Resources Code.

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project

" proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the

‘originally-proposed changes to the Guidelines at section 15062. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is
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currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego’'s comments on Guidelines,
sections, 15191, 15192, 15193, 15194, and 15195.

Commenter: | Sahdra Genis, July 31, 2006

Comment Summary: Ms. Genis asks whether “Section 15062 [is] intended to refer
~ to a Notice of Exemption?”

Proposed Response to Comment: In accordance with section 11346.8, subd. (c)
of the Government Code, the Resources Agency has modified the originally-
proposed changes to the Guidelines at section 15062, subd. (e). See response to
CBIA’s comment to Guidelines, section 15062, subd. (e).

Commenter: MWD, July 3“'I, 2006
Comment Summary: MWD states:

Using the phrase ‘a notice of the determination’ might be confused with
‘Notice of Determination,” the form used when project approval has
occurred where the action was supported by an environmental impact
report or a negative declaration. To be explicitly clear, it is recommended
that that phrase be replaced with ‘a Notice of Exemption.” While the
proposed phrase is exactly what is stated in the statute, there is no reason
why in the State CEQA Guidelines they have to be duplicated exactly with
that of the statute. It would be better to be clear on this issue to avoid
“having the Lead Agency make a mistake and file the wrong form.

Response to Comment: In accordance with section 11348, 8, subd. (c) of the
Government Code, the Resources Agency has modified the onglnally-proposed
changes to the Guidelines at section 15062, subd. (e). See response to CBIA’s
comment on Guidelines, section 15062, subd. (e).

'§15073. Public ReView of a Proposed Negative Declaration or
Mitigated Negative Declaration.

Summary of Text: The originally-proposed changes to the;Guidelines' at séc;tion |
. 15073, subdivision (b) state:

When a proposed negative declaration or mitigated negative declaration
and initial study have been submitted to the State Clearinghouse for
review by state agencies, the public review period shall be at least as long
as the review period established by the State Clearinghouse. The public
review period and the state agency review period may, but are not

required to, begin and end at the same time. #he—pub%—mwew—peneé
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QJeaHngheuse— Dav one of the state review perlod shall be the date that
the State Clearlnqhous'e distributes ’_the document to state agencies.

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA states:

We are concerned that these sections leave the state review period open-
ended, indefinitely delaying the CEQA review period. We suggest that
language be added to the end of these[] sections to clarlfy and resolve
these concerns.

CBIA suggests that language be added stating that the State Clearinghouse shall be
deemed to have distributed the environmental document within three working days
unless the State Clearinghouse has provided written notification to the lead agency
that the environmental document was lncomplete and has SpeleIed the additional-
needed information.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. The purpose of this
rulemaking is to clarify and update the Guidelines to be consistent with the recent
legislative enactments that have modified CEQA. The benefit to the public of
“having a complete environmental document outweighs the benefit to the public of
the change expressed by the commenter. Additionally, the State Clearinghouse is
required to distribute a complete submittal within three-working days. (Pub.
Resources Code, § 21091, subd. (c)(3).)

Commenter: MWD, July 31, 2006

Comment Summary: MWD requested that the following language be added to
clarify the end date for the public review process:. .

The end date established for state review does not affect the end date for
public review provided the public review period is at least equal in duration
to the state review period.

Response to Comment: The commenter's remarks do not warrant a change to
originally-proposed changes to the Guidelines at section 15073. The originally-
proposed changes to the Guidelines state that the two review periods may, but are
" not required to, begin and end at the same time. In addition, subdivision (b) of this
section states that, “the public review period shall be at least as long as the review
period established by the State Clearinghouse.” Thus, the commenter’s proposed
language would duplicate both the existing and proposed language in the originally-
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proposed changes to the Gu&dellnes As a result, no addmonal changes are
proposed.

Commenter: . Sierra Club, July 27, 2006
' Comment Summary: Sierra Club states:

Proposed Guidelines sections 15073(b), 15087(e), and 15105(c) have
been revised to explain exactly when the time period commences for the
state agencies’ review period. Sierra Club would like to see language
added to these section[s] to state that ‘[d]ay one of the public review
period shall be the date that the lead agency distributes the document to
interested members of the public who have tlmely requested inclusion in
the distribution list' or similar words.

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. Both the statute
(Pub. Resources Code, § 21091) and the regulation require actual notice, and it'is
not necessary to mandate a specific procedure to accomplish actual notice. Rather,
the means by which actual notice is provided is appropriately left to the discretion of
the lead agency.

§ 15087. Public Review of a Draft EIR.

Summary of Text: The originally-proposed changes {o the Guidelines at section
15087, subdivision (e), state:

When a draft EIR has been submitted to the State Clearinghouse, the
public review period shall be at least as long as the review period '
established by the State Clearinghouse. The public review period and the
state agency review period may, but are not required to, begin and end at
the same time. Day one of the state review period shall be the date that

the State Clearmqhouse dlstrlbutes the document fo state adencies. the

: pened—estabhehed—bﬁhe—@leanngheuse” ThlS Ianguage is ldentlcal to
that proposed for subdivision (b).of Section 15073. .

Commenter:  CBIA, July 31, 2006

Co;nment Sumrhary: CBIA provided the same comment on this section as it did for
section 15073.
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Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. See response to
CBIA’s comment on Guidelines, section 15073.

Commenter: MWD, July 31, 2006

Comment Summary: MWD provided the. same comment on this section as it did
for section 15073.

Response to Comment: The commenter's remarks do not Warrant a change to the
_ originally-proposed changes to the Guidelines at section 15073. See response to
MWD's comment on Guidelines, section 15073. '

Commenter: Sierra Club, July 27, 2006

.Comment Summary: Sierra Club provided the same comment on this section as it
did for section 15073.

- Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15073. See response to
Sierra Club’s comment on Guidelines, section 15073.

§ 15105. 'Public Review Period for a Draft EIR or a Proposed
Negative Declaration or Mitigated Negative Declaration.

Summary of Text: The 'originally-proposed changes to the Guidelines, at section
15105 at subdivision (e) state:

(e) The State Clearinghouse shall distribute a draft EIR or proposed
hegative declaration or mitigated negative declaration within three working
days after the date of receipt if the submlttal is determined by the State
Cleannqhouse to be complete.

Commenter: California Department of Transportation (“Cal Trans”), July 28,
2006 o A

Comment Summary: Cal Trans states that the proposed language in subdivision
(e) is ambiguous, and would like language added which defines the word complete,
specifically proposing language that defines completeness in terms of the numbers
of copies of the environmental document that are submitted to the State
Clearinghouse.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. The commenter’s
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statement implies “complete” refers to the number of copies of the environmental
document submitted. This interpretation is not supported by a reading of the
complete statutory language, which includes the sentence, “The State
Clearinghouse shall specify the information that will be required in order to
determine the completeness of the submittal of the CEQA document.” (Pub.
Resources Code, section 21091(c)(3).) The simplest and most logical interpretation
of this sentence is that “completeness” requires more than the correct number of
copies; it requires an analysis based on information. The Resources Agency has
determined that the commenter’'s proposed language is inconsistent with the statute.

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA provided the same comment on subdivision (c) of this
section as it did for subdivision (b) of Guidelines, section 15073 and subdivision (e)
of Guidelines, section 15087. :

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. See response to
CBIA’s comment on Guidelines, section 15073, subd. (b).

Commenter: MWD, July 31, 2006
Comment Summary: MWD provided the same comment on subdivision (c) of this
section as it did for section 15073, subdivision (b).

Response td Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. See response to
‘MWD's comment on Guldehnes section 15073, subd. (b).

Commenter: - Sierra Club, July 27, 2006

Comment Summary: Sierra Club provided the same comment on subdivision (c) of
this section as it did for section 15073, subdivision (b). _

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15105. See response to
Sierra Club’s comment on Guidelines, section 15073, subd. (b). -

§ 15155. City or County Consultation with Water Agencies.

Summary of Text: Section 15155 is an entirely new section of the Guidelines,
although some of the proposed language is similar to that in Section 15083.5, which the
- Resources Agency proposes to repeal. The Resources Agency received several
comments on this new section. In order to show the new section as well as the
comments, responses and the Modifications, the Resources Agency will first show
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Section 15155, as originallly-proposed,‘ followed by the summary of comments and
responses thereto, and the full section as modified:

- A.  Full Text of Originally-Proposed Chénges to the Guidelines at
section 15155:

§ 15155. City or County Consultation with Water Agencies.

(a) The following definitions are apblicable to this section.

| (N A “water-demand project” means:

(A) A residential development of more than 500.dwellinq i
units.

(B) A shopping center or business establishment employing
more than 1,000 persons or having more than 500, 000
square feet of floor space.

QA commercial office bu1|d|nq employing more than 1,000
- persons or having more than 250,000 square feet of floor

- space.

(D) A hotel or motel, or both, having moré than 500 rooms.

(E) A industrial, manufacturing, or processing plant, or
industrial park planned to house more than 1,000 persons,
occupying more than 40 acres of land, or having more than
650,000 square feet of floor area. C

(F) A mixed-use project that includes one or more of the
projects specified in Subdiyision (a)(1) of this section.

(G) A project that would demand an amount of water
equivalent to, or greater than, the amount of water required
by a 500 dwelling. unit project.

(HS For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1 A proposed residentiél, business, commercial, hotel
or motel, or industrial development that would account
_ for an increase of 10 percent or more in the number of
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a public water system's existing service connections;
or

2. A mixed-use project that would demand an amount
of water equivalent to, or greater than, the amount of

water required by residential development that would |

represent an increase of 10 percent or more in the
number of the public water system's existing service
connections.

() The adoption or amendment of a general plan is not, by
-itself, a water demand project.

(2) "Public water system" means a system for the provision of piped

water to the public for human consumption that has 3000 or more
‘service connections. A public water system includes all of the

following:

(A) Any collection, treatment, storage, and distribution facility
under control of the operator of the system which is used
primarily in connection with the system.

(B) Any collection or pretreatment storage facility not under
‘the control of the operator that is used primarily in
connection with the system.

(C) Any person who treats water on behalf of one or more
public water systems for the purpose of rendennq it safe for
human consumption. :

(3) “Water acquisition plans” means any plans for acquiring
additional water supplies prepared by the public water system or a
city or county lead agency pursuant to subdMSIon (a) of Section
10911 of the Water Code. :

(4) “Water assessment” means the water supply assessment that
must be prepared by the governing body of a public water system,
or the city or county lead agency, pursuant to Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the
elements of the assessment required to comply with subdivisions
(d), (e), (P, and (q) of section 10910 of the Water Code.

(5) “City or county lead agency” means a city or county, acting as
lead agency. for purposes of certifying or approving an
environmental impact report, a negative declaration, or a mitigated
negative declaration for a water-demand project.
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(b) At the time a city or county lead agency determines whether an
environmental impact report, a negative declaration, or a. mitigated
negative declaration is required for the water-demand project, the city or
county lead aqencv shall take the following steps:

(1) The city or county lead agency shall identify any water system

~ that either: (A) is a public water system that may supply water to
the water-demand project, or (B) that may become such a public
water system as a result of supplying water to the water-demand
project. The city or county lead agency shall request the governing
body of each such public water system to prepare a water
assessment. The governing body of the public water system must
approve the water assessment prepared pursuant to this section at
a regular or special meeting.

(2) If the city or county lead agency is not able to identify any public
water system that may supply water for the water-demand project,
the city or county lead agency shall prepare its own water
assessment after consulting with any entity serving domestic water
supplies whose service area includes the site of the water-demand
project, the local agency formation commission, and the governing
body of any public water system adjacent to the site of the water-
demand project. The governing body of the city or county lead
agency must approve the water assessment prepared pursuant to
this section at a regular or special meetlnq

(c) If the governing body of a public water system is preparing the water
assessment, it must submit the requested water assessment to the city or
county lead agency within 90 days after the date on which the governing
body of the public water system received such request. Before the
expiration of the 90-day period, a representative of the governing body of
the public water system may meet with the city or county lead agency and
request a 30-day extension of time to prepare and adopt the water

- assessment. The city or county lead agency must grant any reasonable
request. If the governing body of the public water system fails to request
~ and receive an extension of time, or fails to submit the water assessment
notwithstanding the 30-day extension, the city or county lead agency may
seek a writ of mandamus to compel the governing body of the public water
- system to comply with the requirements of Sections 10910-10914 of the
Water Code to submit the water assessment.

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subsequent water-
demand projects that were included in such larqer water-demand project if
all of the following criteria are met:
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(1) The entity completing the water assessment had concluded that
its water supplies are sufficient to meet the projected water demand
associated with the larger water-demand project, in addition to the
existing and planned future uses, including, but not limited to,
agricultural and industrial uses; and

(2) None of the following chandes has occurred since the
completion of the water assessment for the larger water-demand

project:

(A) Changes in the larger water-demand project that result in
a substantial increase in water demand for the water-
demand project.

(B) Changes in the circumstances or donditions substantially
affecting the ability of the applicable agencies o provide a
sufficient supply of water for the water—demand project. * -

(C) Significant new information becomes a\/ailable which
was not known and could not have been known at the time
when the entity had reached the conclusion in subdivision

(d)(1).

(e) The city or county lead agency shall include the water assessment,
and any water acquisition plan provided pursuant to subdivision (a) of
Section 10911 of the Water Code in the EIR, negative declaration, or
mitigated negative declaration prepared for the water-demand project, and
may include an evaluation of the water assessment and water acquisition
plan information within such environmental document. The city or county
lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demands of the
project, in addition to existing and planned future uses. If the a city or
county lead agency determines that water supplies will not be sufficient,
the city or county lead agency shall include that determination in its
findings for the water-demand project pursuant to Sections 15091 and
15093.

Note: Authority Cited: Section 21083 Public Resources Code. Reference:
Section 21151.9, Public Resources Code, Sections 10910- 10914 of the Water
Code. .
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1. § 15155, subd. (a)(1)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(1) state:

(a) The following definitions are applicable to this section.

(1) A “water-demand project’ means:

(A) A 'residential development of more than 500 dwelling
units.

(B) A shopping center or business establishment employing
more than 1,000 persons or having more than 500,000
square feet of floor space.

(C) A commercial office building employing more than 1,000
persons or having more than 250,000 square feet of floor
space.,

(D) A hotel or motel, or both having more than 500 rooms.

(E) A industrial, manufacturlnq or processmq plant, or
industrial park planned to house more than 1,000 persons,
occupying more than 40 acres of land, or havg; more than
650,000 square feet of floor area.

(F) A mixed-use project that includes one or more of the
projects specified in‘subdivision (a)(1) of this section.

(G) A project that would demand an amount of water
equivalent to, or greater than, the amount of water required
by a 500 dwelling unit project.

‘ (H) For public water systems with fewer than 5,000 service
connections, a project that meets the following criteria:

1 A proposed residential, business, commercial, hotel

or motel, or industrial development that would account

for an increase of 10 percent or more in the number of
a public water system's existing service connections:
or

2. A mixed-use project that Would demand an amount'
of water equivalent to, or greater than, the amount of
‘water required by residential development that would
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represent an increase of 10 percent or more in the
number of the public water system's eX|st|nq service
connections.

() The adoption or amendment of a qeneral' plan is not, by
' itself, a water demand proiject.

Commenter:  CBIA, July 31, 2006
Comment Summary: CBIA states:

We propose to use the term ‘water supply assessment project.” We have
determined that a term is needed in the CEQA guidelines that
distinguishes SB 610 projects from other projects, and that the guidelines
should not use the term ‘project’ as Water Code section 10912 does. We
have determined that the that the phrase ‘water supply assessment
project’ is most accurate in advising the reader of precisely what the
guidelines are referring to, using language with which practitioners are
already familiar. We find the phrase ‘Water demand project’ would be
confusing, since projects demand water whether or not they are subject to
SB 610. Additional edits clarify the language.

Response to Comment:. The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1). The
Resources Agency does not find the phrase “water demand project” confusing since
the phrase is defined in Guidelines section 15155, subd. (a)(1). Therefore no

" changes to this phrase are proposed

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

...[I]f the Guidelines delete the statutory reference to ‘proposed’ projects,
anti-development groups may argue that a water supply assessment is
required whenever someone proposes to add to existing development,
with the resulting total exceeding the threshold criteria (e.g. when adding
200 rooms to a 300-room hotel). .

CBIA also proposes language.
"Response to Comment: The commenter's remarks do not warrant a change to
originally-proposed changes to the Guidelines at section 15155. Although the

sections of the Water Code that identify the assessment process use the phrase
“proposed project’, CEQA always applies to proposed projects and CEQA
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Guidelines generall'y refer to “projects”, when such projects are proposed. Thus, this .

recommended change is unnecessary.

Also, whether additions to existing projects would trigger the assessment
requirements is addressed by well-established principles of CEQA applicable to the
determination of the “baseline” for the project. For example, Guidelines, section
15125, subd. (a) states that the physical environmental conditions as they exist at
the time of the notice of preparation will normally constitute the baseline conditions
by which a lead agency determines whéther an impact is significant.

Commenter: . EBMUD, July 26, 2006
Comment Summary:' EBMUD states:

To avoid confusion, EBMUD requests that the list of projects that fall
within the definition of ‘water demand projects’ in the new guideline
Section 15155 include the term ‘proposed,’ which is used in the definition
of ‘project’ set forth in Water Code Section 10912.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1). See .
response o CBIA's similar comment on Guidelines, section 151535, subd. (a)(1).

Commenter: Sierra Club, July 27, 2006
Comment Summary: Siefra Club states: “Section 15155(a)(1)(A) through (E)’
should include the word ‘proposed’ following the word ‘A’ and the beginning of each
of these paragraphs.”
Response to Commeht: The conﬁmenter’s remarks do not wérrant a change to the
originally-proposed changes to the Guidelines at section 15155, subds. (a)(1)(A) —

(E). See responses to CBIA's and EBMUD's similar comments on Guldellnes
section 15155, subd. (a)(1)..

2. §15155, subd. (a)(1)(A)

Summary of Text: The originally-proposed. changes to the Guidelines at section
15155, subdivision (a)(1)(A) state: :

(a) The following definitions are applicable to this section.

(1) A “water-demand project” means:

(A) A residential development of more than 500 dwelling units.
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Commenter:  EDAW, July 11, 2006
Comment Summary: EDAW states:

| realize that the changes to § 15155 are based on changes to State law,
but a ‘dwelling unit’ is not a good threshold to be used in issues dealing
-with water demand. As everyone knows, an urban studio apartment is a
.dwelling unit and a suburban, large-lot, five-bedroom house is a dwelling
unit. These dwelling units have vastly different long-term water demands.
Is there any movement in State law or the guidelines to reconcile this? If
not, perhaps this could be considered. '

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1)(A). As

~ the commenter points out, the originally-proposed changes to the Guideline reflects
statutory definitions. (Wat. Code, § 10912, subd. (a).) There is no basis for
formulating a different definition. In addition, even if a development of 499 dwelling
units that use vast amounts of water is proposed, the fact that these Water Code
assessment requirements are not mandatory does not relieve the lead agency for
the responsibility of assessing the water impacts of the project. In fact, CEQA
requires lead agencies to evaluate all impacts of a project (Pub. Resources Code,
-section 21002.1; CEQA Guidelines, § 15064), and the trigger levels in Water Code,
section 10912 do not suspend those requirements for projects not meeting the-
trigger levels. Rather, the effect of the trigger levels is that lead agencies must
follow the Water Code assessment requirements for projects that are above the
trigger levels, and have discretion to conduct the environmental analysis of water
use impacts of projects below the trigger levels in a different manner. Moreover,
nothing prevents lead agencies from taking advantage of the water assessment
method identified in the Water Code provisions for projects that are below the trigger
level. 4 :

3. § 15155, subd. (a)(1)(E)

Summary of Text: The ,origi‘n,alIyeprop_os,e_d,,changes to.the Guidelines at section
15155, subdivision (a)(1)(E) state:

(E) A industrial, manufacturing, or processing plant, or industrial park
planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet of floor area.

Comment Summary: No comments were received on this subdivision. The originally-
proposed changes to the Guidelines contained a typographical error.
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Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(E) An industrial, manufacturing, or processing plant, or industrial park

planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet or floor area.

4. § 15155, subd. (a)(1)(F)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subd. (a)(1)(F) state:

(FY A mixed-use project that inclu‘des one or more of the projects specified
in subdivision (a)(1) of this section.

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA recommends that subd. (a)(1)(F) be revised to read
“[a] mixed-use project that includes one or more of the projects specified in
subdivision (a)(1)(A) — (E),” which suggests to us that the original language referring
to “(a)(1)” may be too broad because paragraphs (F) through (J) are inapplicable.

Response to Comment: The.origihally-proposed changes to the Guidelines
inadvertently included subdivision (a)(1)(F). (See Wat. Code, § 10912, subd. (a)(6).)
The appropriate citation is to subdivisions (a)(1)(A) — (E) and (G).

Modified Text: In accordance with section 11346.8, subd. (c) of the Gover‘nment Code,
the Resources Agency has modified the orlglnally-proposed changes to the Guidelines
as follows:

(F) A mixed-use project that includes one or more of the projects specified
in subdivisions (a)(1)(A), ()(1)(B), (2)(1)(C), (a)(’l)!D) (Q(1YE), and
(a)(1)(G) of this section.

5. § 15155,_subd. (a)(1)(H)

Summary of Text: The originally- proposed changes to the Guidelines at section
15155, subdivision (a)(1)(H ) state:

(H) For public water systems with fewer than.5,000 service connections, a
project that meets the following criteria:
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1 A proposed residential, business, commercial, hotel or motel, or
industrial development that would account for an increase of 10
percent or more in the number of a public water system's eXIstlnq
service connections; or

2. A mixed-use project that would demand an amount of water
‘equivalent to, or greater than, the amount of water required by
residential development that would represent an increase of 10
percent or more in the number of the public water system's existing
service connections.

Commenter' CBIA, July 31, 2006

Comment Summary: CBIA recommends re-ordering the Ianguage contalned in
. subdivision (a)(1)(H) as follows:

A proposed residential, business, commercial, hotel or motel, or industrial
development that would account for an increase of 10 percent or more in
the number of existing service connections of a publlc water system with

fewer than 5,000 service connections.

N

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(1)(H).
The re-ordering of language recommended by the commenter in subdivision
(a)(1)(H) varies from the ordering contained in the statute, and the commenter does
not offer an explanation, nor does the Resources Agency see any reason, as to why
it is preferable. Without a basis for amending the statutory ordering of the
subdivision, the Resources Agency finds it more appropriate to retain the statutory
ordering for the sake of consistency.

6. § 15155, subd. (a)(1)(1)

Summa‘ry of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (a)(1)(I) state: :

(1) The adoption or amendment of a general plan is not. by itself, a water ~
demand project. :

Commenter: Sandra Genis, July 31, 2006

Comment Summary: Ms. Genis comments that the language in subdivision

(a)(1)(I) of the proposed amendment excluding general plan amendments from
the definition of water demand projects, renders the amendments lnconSIStent
with the general thrust of Water Code sections 10910-10915. Ms. Genis
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contends that these sections address deviations from anticipated growth under
an adopted Urban Water Management Plan. (Wat. Code, § 10610, ef seq.) She
also states that inclusion of projects that create water demand that is equivalent
to or greater than that created by a 500 dwelling unit project could be construed
to include a general plan amendment.

Response to Comment: Two commenters stated that the originally-prbposed
changes to the Guidelines adding section 15155, subd. (a)(1)(l) does not have a

statutory basis. While the Resources Agency believes the language can be

supported, the question of when the adoption or amendment of a general plan.
occurs “by itself” could raise considerable confusion. -Accordingly, the Resources
Agency plans to delete the originally-proposed language to the Guidelines, deleting
proposed subdivision (a)(1)(I), so as to mirror the statute.

Modified Text: In accordance with section 11346. 8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

‘Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states:

Section 15155(1) states that the ‘adoption or amendment of a general plan is not,
by itself, a water demand project.” Such a distinction is not contained in the
language of SB 610. Instead, the purpose of SB 610 was to require a water
supply assessment for any project that is subject to CEQA. Therefore, this
purported exception should be deleted, since there is no Iegal basis for this
provision in the guideline.

Response to Comment: In accordance with section 11346.8, subd. (c) of the
Government Code, the Resources Agency has modified the originally-proposed
changes to the Guidelines at section 15155, subd. (a)(1)(I). See response to Ms.

- Sandra Genis's comment on Guidelines, section 15155, subd. (a)(1)(1).

7. § 15155, subd. (a)(3)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdmsnon (a)(3) state: :

(3) “Water acquisition plans” means any plans for acquiring additional
water supplies prepared by the public water system or a city or county
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lead agency pursuant to subdivision (a) of Section 10911 of the Water
Code.

Commenter: CBIA,J July 31, 2006

Comment Summary: CBIA states: “Subdivision (a)(3) should be deleted because
- the new terminology it proposes is not necessary . .. ."

Response to Comment: The commenter's remarks do not warrant a change to the

* Guidelines, section 15155, subd. (a)(3). Several commenters stated that it is
unnecessary to provide a definition of “water acquisition plan” in the originally-
proposed changes to the Guidelines adding proposed subdivision (a) of this
regulation. Because the phrase “water acquisition plan” refers to a specific plan
identified in Water Code, section 10911, the Resources Agency believes it is
appropriate to include a definition of this term in the Guideline. However, because
the definition is provided in proposed subdivision (a)(3), it is unnecessary to repeat
the definition in proposed subdivision (e) of this section. Therefore, the Resources-
Agency also has modified the originally-proposed changes to the Guidelines by
omitting the repetitive phrasing in the originally-proposed addition of subdivision (e)
to section 15155.

See CBIA’s comment summary and Resources Agency s response to comment on
Guidelines, section 15155, subd. (e).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to Guidelines,
section 15155, subd. (e) (as also shown below) as follows: .

(e) The city or countv lead agency shaII lnclude the water assessment
and any water acquisition plan

de in the EIR, neqatlve declaratlon or
mlthated neqatlve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
planned future uses. If a city or county lead agency determines that water
supplies will not be sufficient, the city or county lead agency shall include
that determlnatlon in its findings for the water—demand project. pursuantio

Note: Authority Cited: Section 21083, Public Resources Cede Reference:
Section 21151.9, Public Resources Code, Sections 10910 108145 of the
Water Code.
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Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD states:

The definition of ‘water acquisition plan’ seems to be unnecessary. This
terminology is only used in subsection (e), where the reference is to ‘any water
acquisition plan provided pursuant to subdivision (a) of Section 10911 of the
Water Code.” Since this is fairly self-explanatory, the deflnltlon may not be
needed.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (a)(3).
However, in accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to Guidelines,
section 15155, subd. (e). See response to CBIA’s comment on Guidelines, section
15155, subd. (a)(3) \

8. § 15155, subd. (a)(4)

Summary‘ of Text: The originally-propoéed changes to the Guidelines at section
15155, subdivision (a)(4) state:

(4) "Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to Sections 10910 to 10915 of the Water
Code, and that includes, without limitation, the elements of the
assessment required to comply with subdivisions (d), (g), (f), and (g) of
section 10910 of the Water Code. ’

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

Subdivision (a)(4) should be conformed to the statutory language. The
only Water Code section that refers to preparation of an assessment is
section 10910. The additional verbiage in this guideline may be read to
create requirements that do not appear in the law. Again, adding such
technical requirements creates a trap for the unwary, and may be
construed to provide what should be an illegitimate basis for challenging
an agency decision. ‘

Response to Comment: The commenter’s remarks do not ‘warrant a change to the
Guidelines, section 15155, subd. (a)(4). The definition of “water assessment” was
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carefully drafted to include the entirety of the process that a city or county lead
agency must undertake pursuant to Water Code sections 10910 — 10915. It is
ultimately the city or county lead agency that is subject to the provisions of this
section, so it is appropriate to include reference to all provisions in the Water Code
that may be applicable to them. For example, Water Code section 10911, '
subdivision (a) includes mandates applicable to city or county lead agencies (but not -

- public water systems), and section 10912 includes definitions that apply to all
entities — both city and county lead agencies as well as public water systems — -
subject to the requirements of these sections of the Water Code. Thus, the
proposed definition conforms to all statutory requirements. We find the commenter’s
proposed definition inappropriately selective. Limiting the reference in this definition
to Water Code section 10910 would omit applicable provisions and thus be
inconsistent with the statute.

However, Sierra Club noted that the originally-proposed changes to the Guidelines
adding proposed section 15155, subd. (d) omits an important criterion that the _
previously completed water assessment must comply with the provisions of sections

- 10910-10914 of the Water Code. The originally-proposed changes to the Guidelines
adding proposed section 15155, subd. (d), state: '

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subsequent water-
demand projects that were included in such Iarqer water—demand project if
all of the following crltena are met:

The Resources Agency believes that this criterion is expressly stated in the definition
of water assessment at subdivision (a)(4) of proposed section 15155 of the
originally-proposed changes to the Guidelines. For the avoidance of doubt, the
Resources Agency has modified the originally proposed changes to the Guidelines
adding proposed subdivision (a)(4) of this section to ensure that the definition of
“water assessment” only includes those assessments that are prepared in

" conformity with the applicable legal requirements. See Sierra Club’s comment
summary and Resources Agency's response o comment on Guidelines, section
15155, subd. (d).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code'-
the Resources Agency has modified the ongmally—proposed changes to the Guidelines
as follows:

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with Sections 10910 to
10915 of the Water Code,.and that includes, without limitation, the
elements of the assessment required to comply with subdivisions (d), (e),
(f), and (q) of section 10910 of the Water Code.
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9. § 15155, subd. (b)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (b), state:

(b) At the time a city or county lead agency determines whether an
environmental impact report, a negative declaration, or a mitigated
negative declaration is required for the water-demand project, the city or
county lead agency shall take the following steps:

Commenter: CBIA, July 31,2006
Comment Summary: CBIA states:

As written, the proposed Guideline implies that every project meeting the
criteria of section 10912 must trigger the need for an EIR, negative
declaration, or mitigated negative declaration. That is not the case. A
project may require only an addendum, may be exempt, or may require no
environmental documentation. We propose the following modifications to
clarify that certain consequences follow only “if” the lead agency
determines an EIR, negative declaration, or mitigated negative declaration
is required. ' :

In addition, although there is no discussion of the proposed change in the
text accompanying its recommendations, CBIA also recommends adding
the phrase “at the time of that determination” to the language of
subdivision (b). | ' ‘

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15155, subd. (b). The
phrase “At the time a city or county lead agency determines whether an
environmental impact report, a negative declaration, or a mitigated negative
declaration is required” come directly from the Water Code. The Resources Agency
does not find that the language as written “implies that every project meeting the
criteria of section 10912 must trigger the need for an EIR, negative declaration, or
mitigated negative declaration.”

However, as noticed in the Resources Agency’s Notice of Modification to originally-
proposed changes to the Guidelines, Subdivision (b) of Water Code § 10910 says
that the Water Code provisions apply when a lead agency determines whether an
EIR, negative declaration or mitigated negative declaration is required; supplements
to EIRs or negative declarations are not mentioned. Accordingly, when the
originally-proposed changes to the Guidelines for this section were drafted, no
reference to supplements was made. However, Water Code, section 10910 and
Public Resources Code, section 21151.9 state that a city or county lead agency
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review of a water-demand project, as defined in the Water Code, is subject to the
provisions of Water Code section 10910, et seq. In other words, these specific
water assessment requirements apply to any environmental documentation the lead
agency is preparing, including supplements to an EIR, negatlve declaration, or
mitigated negative declaratlon

' CEQA requires supplements in certain circumstances. (See CEQA Guidelines, §
15163.) For example, when changes or new information affect the availability of
water for the project, the lead agency will be required to assess the change in water
availability in a supplement. Nothing in Water Code, section 10910 eliminates that
obligation. Accordingly, the Resources Agency has modified the originally-proposed
changes to the Guidelines to include supplements to the list of environmental
documents in subdlv13|on (b) in order to be consistent with the statute.

In addition, the proposed addltlon of subdlwsnon (d) expressly provudes an exemption
to the steps required in the proposed addition of subdivision (b). The Resources
Agency believes it useful to include a reference to that relationship in the proposed -
addition of subdivision (b) as well, for the sake of additional clarity.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
" as follows: .

(b) Subject to section 15155, subd. (d) below, aAt the time a city or county

. lead agency determines whether an environmental impact report, a
negative declaration, or a mitigated negative declaration, or any
supplement thereto, is required for the water-demand project, the city or
county lead agency shall take the following steps:

Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD asked: |

Does the new guideline Section 15155 intend that WSAs are also required
-for projects for which an [sic] Notice of Exemption is prepared? Or are -
WSAs only required for Negative Declaratlon Mitigated Negatlve
Declaration, and EIRs? h

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (b). The
requirements of this section do not apply to exempt projects, and the Resources
Agency finds that this is already clear in the proposed changes to the Guidelines and
that no changes are necessary. However, in accordance with section 11346.8,
subd. (c) of the Government Code, the Resources Agency has modified the
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originally-proposed changes to Guidelines, section 15155 subd (b). See response
to CBIA’s comment on Guidelines, section 15155, subd (b).

10. § 15155, subd. (b)(1)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subd. (b)(1) state:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water o the water-
demand project, or (B) that may become such a public water system as a
result of supplying water o the water-demand project. The city or county
lead agency shall request the governing body of each such public water
system to prepare a water assessment. The governing body of the public
water system must approve the water assessment prepared pursuant to
this section at a reqular or special meeting.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The phrase ‘governing body’ should be deleted because the proposal to
require that the lead agency submit a request to “the governing body” of
the water supplier is not a requirement of the statute, creates a trap for the
unwary, and may be construed to provide what should be an illegitimate
basis for challenging a decision. :

Response to Comment: The commenter's remarks do not warrant a change to the
originally proposed changes to the Guidelines at section 15155, subd. (b)(1). The
phrase “governing body was added to the regulatory language in drafting this
regulation because it is clear that the statutory definition of “public water system”
refers to the physical facilities that treat water. (See Wat. Code, § 10911, subd. (c).)
A lead agency must address its request to an entity capable of providing a response
-a governlng body must necessarily be the recnplent of such a request.

Commenter CBIA July 31 2006
Comment Summary: CBIA states:
The request that the lead agency is to submit is described in Water Code
10910(c)(1), which requires a request regarding the urban water
management plan, not a request for a water supply assessment. Having a

guideline that requires a request for a water supply assessment, when the
statute requires a request relating to the urban water management plan,
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would create confusion and be unworkable. We believe that the
Guidelines should not add requirements not required by law.

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15155, subd. (b)(1).
Water Code, section 10910 explicitly states that the lead agency is directed to
request an assessment and that this requirement applies regardiess of whether the
proposed project was included in the most recent urban water management plan.
(See Wat. Code, § 10910, subds. (c)(2) and (g)(1).)

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA comments that the last sentence. of this subdivision
should be deleted because it directs water agencies, rather than lead agencies,
which is what CEQA guidelines are authorized to do.

Response to Comment: This commenter stated that the last sentence of this
subdivision should be deleted because it directs water agencies, rather than lead
agencies. While the Resources Agency does not necessarily agree with the
underlying reasoning of the commenter, the purpose of this rulemaking is to provide
guidance to lead agencies. Accordingly, the Resources Agency has modified the
originally-proposed changes to the Guidelines to direct lead agencies. .

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the orlglnally—proposed changes to the Guidelines
as follows:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water -

system to determine whether the projected water demand associated with
a water-demand project was included in the most recently adopted urban

water management plan adopted pursuant to Part 2 (commencing with
Section 10610), and to prepare a water assessment a ggroved at a regulg

or sgeCIal meetlng of that governlng bod¥

Commenter: EBMUD, July 26, 2006
Comment Summary:- EBMUD comments that the proposed 'Ianguage fails to

expressly reference a step in the water supply and demand assessment process --
the request that the public water system identify whether the project was included in

35




the most recent urban water management plan -- and that confusion could result.
EBMUD recommends inclusion of the language stating that the city or county shall
request the public water system to identify whether the proposed project was
included in the most recent urban water management plan.

Response to Comment: This commenter stated that the originally-proposed
changes to the Guidelines adding this subdivision fails to expressly reference a step
in the water supply and demand assessment process -- the request by the lead
agency that the public water supply identify whether the project was included in the
most recent urban water management plan. The Resources Agency agrees and has -
modified the originally-proposed changes to the Guidelines to expressly include this
step.

Modified Text: In accordance with section 11348. 8‘ subd. '('c) of the Government Code,
the Resources Agency has modified the orlglnally -proposed changes to the Guidelines
as follows: _

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water

system to determine whether the projected water demand associated with

a water-demand project was included in the most recently adopted urban
water management plan adopted pursuant to Part 2 (commencing with

Section 10610). and to prepare a water assessment a ggroved ata regula
or sgemal meeting of that governing bodg —]

11. § 15155, subd. (b}(2)

Summary of Text: The originally- -proposed changes to the Gundehnes at section
15155, subdivision (b)(2) state:

(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare its own water assessment after
consulting with any entity serving domestic water supplies whose service
area includes the site of the water-demand project, the local agency
formation commission, and the'governing body of any public water system
adjacent to the site of the water-demand project. The governing body of
the city or county lead agency must approve the water assessmént
prepared pursuant to this section at a regular or special meeting.
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_Commenter: CBIA, July 31, 2006

Comment Summary: CBIA comments that the phrase “its own water assessment”
should be deleted from subdivision (b)(2), as it is confusing and may be read to
require something other than what is required for an assessment prepared by the
water agency.

Response to Comment: This commenter stated that the phrase “its own water
assessment” should be deleted from the originally-proposed changes to the
Guidelines adding subdivision (b)(2), as it is confusing and may be read to require
something other than what is required for an assessment prepared by the water
agency. The Resources Agency believes that modifying the originally-proposed
changes to the Guidelines can provide additional clarity. !

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
- the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows: A

(2) If the city or county lead agency is not able fo identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare #s-ews a water assessment after
consulting with any entity serving domestic water supplies whose service
area includes the site of the water-demand project, the local agency
formation commission, and the governing body of any public water system
adjacent to the site of the water-demand project. The governing body of
the city or county lead agency must approve the water assessment
prepared pursuant to this section at a regular or special meeting.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The phrase ‘governing body’ should be deleted because the statutes do
not require consultation with ‘the governing body’ of the water agency.
Adding this requirement creates a trap for the unwary, and may be
construed to provide what should be an illegitimate basis for challenging a
decision. It could also result in substantial delay due to the need to wait
for a meeting of the governing body of the water agency. Delaying the
process is contrary to Legislative intent and statutory language.

Response to Cofnment: The commenter’s remarks do not warrant a change to the

originally-proposed changes to the Guidelines at section 15155, subd. (b)(2). See
response to CBIA's first comment on Guidelines, section 15155, subd. (b)(1).-
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Commenter: CBIA, July 31, 20'06
Comment Summary: CBIA states:

The phrase ‘pursuant to this section’ should be deleted because a water
supply assessment is prepared by a lead agency pursuant to section
10910 of the Water Code and section 21151.9 of CEQA, not pursuant o
‘this section’ of the CEQA Guidelines.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (b)(2).
Changing “water assessment prepared pursuant to this section” to “water
assessment prepared pursuant to Water Code section 10910” is unnecessary. Itis
this regulation that provides guidance to lead agencies on how to proceed when
considering water-demand projects, including reference to the Water Code where
appropriate. See response to CBIA’s comment on Guidelines, section 15155, subd.

(a)(4).

12. § 15155, subd. (c)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (c) state:

(c) If the governing body of a public water system is preparing the water
assessment, it must submit the requested water assessment to the city or
county lead agency within 90 days after the date on which the governing
body of the public water system received such request. Before the:
expiration of the 90-day period, a representative of the governing body of
the public water system may meet with the city or county lead agency and
request a 30-day extension of time to prepare and adopt the water
assessment. The city or county lead agency must grant any reasonable
request. If the governing body of the public water system fails to request
and receive an extension of time, or fails to submit the water assessment
notwithstanding the 30-day extension, the city or county lead agency may
seek a writ of mandamus to compel the governing body of the public water

- system to comply with the requirements of Sections 10910-10914 of the
Water Code to submit the water assessment.

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

The first part of subdivision (c) appears to tell water agencies how to
comply with the Water Code. Again, we believe that OPR is not
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_authorized to adopt Guidelines other than those that impiement CEQA.
The water agencies’ duties under the Water Code are not part of CEQA.
(See Pub. Res. Code § 21151.9, which refers only to the duties of the city
or county lead agency). Including directives to water agencies in the
CEQA Guidelines also creates another problem in that some may read the
inclusion to impose a duty on lead agencies to enstire that water agencies
comply with the Water Code and prepare a legally adequate water supply
assessment. The statutes impose no such requirements. Lead agencies
should not be subjected to lawsuits simply because a water agency failed
in its duties.

Response to Comment: This commenter stated that the originally-proposed
changes to the Guidelines adding this subdivision direct water agencies, rather than
lead agencies. While the Resources Agency does not necessarily agree with the
reasoning of the commenter, the purpose of this rulemaking is to provide guidance -
to lead agencies. Accordingly, the Resources Agency is modlfylng the originally-
proposed changes to the Guidelines to direct lead agencres

Modified Text: In accordance with section 11346 8, subd. (c) of the Government Code,
the Resources Agency has modified the originally- proposed changes to the Gurdehnes
as follows .

(c)The city or county lead agency shall grant ahx reasonable request for
an extension of time that is made by the governing body of a public

water svstem +s=prepar|nq the Water assessment %%%%&bﬁ%h@
. provided
that the request for an extensron of trme is made wrthln 90 days after the

date on whrch the governing body of the public water system recerved

governing bodv of the publrc water svstem falls 10 request and receive an

-extension of time, or fails to submit the water assessment notwithstanding
the 30-day extension, the city or county lead agency may seek a writ of
mandamus to compel the governing bodv of the public water system to
comply with the requirements of sestions=18846-103+ dottheAater Cod

to-submit Part 2.10 of Division 6 of the Water Code relatlng to th
submission of the water assessment.
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Commenter: CBIA, July 31, 2006

Comment Summary: CBIA states:

The second part of this subdivision would impose new regulations requiring a
lead agency to grant a water agency's reasonable request for an extension of
time. This is contrary to legislative intent and statutory fanguage, which direct
that a water supply assessment ordinarily be prepared within 90 days and that
the lead agency, not the water agency, have the power to determine whether an
extension of time is warranted due to extraordinary circumstances. The
language in the current statute was heavily negotiated and hard-fought. The
Guidelines should not attempt to overturn the legislative direction. Nor should
'they countenance additional delay in the process. ‘

Response to Comment: The commenter's remarks do not warrant a change to the

‘originally-proposed changes to the Guidelines at section 15155, subd. (c). The
statutory language implemented by this section allows public water systems to

request extensions of time, for a period of up to 30 days. Nowhere does the statute
require that granting of such requests be limited to extraordinary circumstances.
Moreover, it is entirely appropriate to expect that local lead agencies interact with
water agencies in a reasonable manner.

Commenter: . CBIA, July 31, 2006

Comment Summary: CBIA States:

. [Tlhe provisions regarding a writ of mandamus should be modified to
reflect the statutory language. Water Code section 10910(g)(3) enables a

-lead agency to seek a writ to compel compliance ‘with this part’, which
includes section 10915. The statute limits the writ to compliance ‘relating
to the submission of the water supply assessment.” The guideline should
reflect this limitation.

Response to Comment: This commenter requested that the provisions regarding
writs be modified to use the phrase “this part” instead of “sections 10910 — 10914” in
the final sentence of the originally-proposed change to the Guidelines adding this
subdivision, and that the scope of such writs should be limited to compliance
“relating to the submission of the water supply assessment.” The Resources
Agency agrees that this nonsubstantial modification is more consistent with the
statutory language.
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Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
as follows:

(c)The city or county lead agency shall grant any reasonable request for
an extension of time that is made by #the governing body of a public
water system +s=prepar|nq the water assessment -mustsubmit-the
provided
that the request for an extensmn of tlme is made wrthm 90 days after the
date on which the-governing body of the public water system recerved

seeh=the reguest to gregare a water assessment

governing bodv of the publrc water svstem falls to request and receive an

extension of time, or fails to submit the water assessment notwithstanding
the 30-day extension, the city or county lead agency may seek a writ of

" mandamus to compel the governing bodv of the public water system to
comply with the requirements of sestions=10940.40044 of tha Wator Cod, :
to-submit Part 2.10 of Division 6 of the Water Code rglatrng to th
submission of the water assessment.

13. § 15155, subd. (d)

Summary of Text The originally-proposed Changes to the Guidelines at section .
15135, subd. (d) state:

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subsequent water- .
demand projects that were included in such larger water-demand project if
all of the following criteria are met;

Commenter CBIA, JuIy 31, 2006
Comment Summary CBIA states
Subdivision (d) refers to changes in the ‘larger’ project. Water Code
section 10910(h)(1) refers to changes in the ‘project,” not the larger
project. As proposed, the guideline would contradict the statutory
language.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (d). Contrary
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to commenter’s assertion, Water Code, section 10910, subd. (h)’(1) includes the
word “larger.” The language in the originally-proposed changes to the Guidelines
are consistent with section 10910, subd. (h)(1) of the Water Code.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra CIub states that the proposed language:

omits an important criterion that the previously completed water
assessment must comply with the provisions of section 10910-10914 of
- the Water Code. In order to be consistent with Water Code section
10910(g)(3), we propose that this section be revised to state: If a water-
demand project has been the subject of a water assessment which
complies with Water Code section 10910-10914, no additional water
~ supply assessment shall be required.... '

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15155, subd. (d).

However, this commenter noted that the originally-proposed changes to the _
Guidelines adding proposed section 15155, subd. (d) omit an important criterion that
the previously completed water assessment must comply with the provisions of
sections. 10910-10914 of the Water Code. The originally-proposed changes to the
Guidelines addlng proposed section 15155, subd. (d), state:

(d) If a water-demand project has been the subject of a water assessment,
no additional water assessment shall be required for subsequent water-
demand projects that were included in such larger water-demand project if
all of the following criteria are met:

The Resources Agency believes that this criterion is expressly stated in the definition
- of water assessment at subdivision (a)(4) of proposed section 15155 of the
originally-proposed changes to the Guidelines. For the avoidance of doubt, the
Resources Agency has modified the originally proposed changes to the Guidelines
adding proposed subdivision (a)(4) of this section to ensure that the definition of
“water assessment” only includes those assessments that are prepared in
~ conformity with the applicable legal requirements.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code
the Resources Agency has modified the originally- proposed changes to the Guidelines
section 15155, subd. (a)(4) as follows:

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the
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elements of the assessment requ1red to comply with subdivisions (d), (e)
(f), and (q) of section 10910 of the Water Code.

14. § 15155, subd. (d)(2)(B)

- Summary of Text: The originally-proposed changes to the Guldellnes at section

15155, subdivision (d)(2)(B), state:

(B) Changes in the circumstances or conditions substantially affectinq the
ability of the applicable agencies to provide a sufficient supply of water for
the water-demand project. -

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

' The reference to ‘applicable agency’ in subdivision (d)(2)(B) is confusing
and not defined. Water Code section 10910(h)(2) refers to the ability of
‘the public water system, or the city or county if either is required to
comply with this part pursuant to subdivision (b)’ to supply water. This
content is reflected in our suggested amendments below, WhICh propose
simpler language to achieve the same result.

Response to Comment: This commenter stated that the reference to “applicable
agencies” in the originally-proposed changes to the Guidelines adding subdivision
(d)(2)(B) is confusing and not defined. The Resources Agency has modified the
originally-proposed changes to the Guidelines that specifically reference the publlc
water system, city or county in order to provide additional clarity.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the orlglnally proposed changes to the Guidelines
as follows . :

(B) Changes in the cwcumstances or conditions substantially affec’un@e v
ablllty of the app Qubllc water system or the water
supplying city or county |dent|f|ed in the water assessment to provide a
sufficient supply of water for the water demand project.
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15. § 15155, subd. (d)(2)(C)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (d )(2)(C) state:

(C) Siqnifibant new informa‘tion becdmes available which was not known
and could not have been known at the time when the entity had reached
the conclusion in subdivision (d)(1).

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA states:

Water Code section 10910(h)(3) refers to new information that could not
have been known ‘when the assessment was prepared. Our suggested
amendments below track that statutory language. The proposed
reference to the time ‘the entity had reached the conclusion in subdivision
(d)(1) arguably proposes a different point in time. Tracking the statutory
Ianguage avoids this confusion.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (d)(2)(C).

The originally-proposed addition of this subdivision provides guidance and clarity to .
lead agency decisionmakers that is consistent with CEQA’s requirements. (Pub.
Resources Code, § 21166; CEQA Guidelines, § 15162.)

" Commenter: Sierra Club, July 27, 2007
Comment Summary: Sierra Club states:

Section 15155(d)(2)(C) contains language at the end of the sentence
which is inconsistent with the statute that references the time when “the
assessment was prepared” and not when the entity reached its
conclusions. This dlscrepancy should be corrected by using the language
--of the statute. - - . : B

- Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (d)(2)(C).
See response to CBIA’s comment on Guidelines, section 15155, subd (d)(2)(C)
above
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16. § 15155; subd. (e)

Summary of Text: The originally-proposed changes to the Guidelines at section
15155, subdivision (e) state: ' ‘ ‘

(e) The city or county lead agency shall include the water assessment, "
and any water acquisition plan provided pursuant to subdivision (a) of
Section 10911 of the Water Code in the EIR, negative declaration, or
mitigated negative declaration prepared for the water-demand project, and

- may include an evaluation of the water assessment and water acquisition
plan information within such environmental document. The city or county
lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demands of the
project, in addition to existing and planned future uses. If the a city or
county lead agency determines that water supplies will not be sufficient,
the city or county lead agency shall include that determination in its
findings for the water-demand project pursuant to Sections 15091 and
15093.

Commenter: CBIA, July 31, 2006
- Comment Summary: CBIA states:

The reference to water acquisition plans should be deleted because the
statutes do not require that a lead agency include any discussion
presented pursuant to Water Code section 10912 (regarding plans for
acquiring additional water supplies) in the environmental document.
Imposing such a requirement creates a trap for the unwary, and may be
construed to provide what should be an illegitimate basis of challenging a

~decision. Imposing such a requirement might also inhibit consideration of
mitigation measures after preparation of an environmental document, for
fear that such measures might be considered ‘additional water acquisition
plans’ not properly included in the environmental document. The
guidelines should not discourage consideration of feasible mitigation
measures at any point in the process.

- Response to Comment: This commenter stated that it is unnecessary to provide a

definition of “water acquisition plan” in the originally-proposed changes to the

" Guidelines adding proposed subdivision (a) of this regulation. Because the phrase
“water acquisition plan” refers to a specific plan identified in Water Code, section
10911, the Resources Agency believes it is appropriate to include a definition of this
term in the Guideline. However, because the definition is provided in proposed
subdivision (a)(3), it is unnecessary to repeat the definition in proposed subdivision
(e) of this section. Therefore, the Resources Agency also has modified the
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originally-proposed changes to {he Guidelines by omitting the repetitive phrasing in
the originally-proposed addition of subdivision (g) to section 15155.

See CBIA's comment summary and Resources Agency’s response on Guidelines,
section 15155, subd. (a)(3).

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the orlglnally—proposed changes to the Guidelines
as follows:

(e) The city or countv lead agency shall include the water assessment
and any water acqwsntlon plan

de in the EIR neqatlve declaratlon or
mltlgated negatlve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determme
based on the entire record, whether projected water supplies will be

- sufficient to satisfy the demands of the project, in addition to existing and ~

planned future uses. If a city or county lead agency determines that water
supplies will not be sufficient, the city or couhty.lead agency shall include

: that determlnatlon in its findings for the water—demand project. %&ea%

Commenter: CBIA, July 31, 2006
Comment Summary: CBIA comments that the reference to

‘findings. . . pursuant to sections 15091 and 15093’ should be deleted
because there is no reason to require that water supply findings be
included in any part of an agency’s findings. The statutes require only that
the findings be made, leaving them to be made anywhere in an agency’s
approval documents. Requiring that the findings be located only in the
context of section 15091 and 15093 findings creates a trap for the unwary,
and may be construed to provide what should be an lllegltlmate basis for
challenging a decision.

Response to Comment: Thiscommenter stated that the reference to findings

" pursuant to sections 15091 and 15093 should be deleted because there is no
reason to require that water supply findings be included in any part of an agency’s
findings. The Resources Agency believes that it is appropriate to require the
inclusion of findings about the insufficiency of a potential water supply with other
findings required by CEQA. The Resources Agency does agree, however, that the
findings should not be tied to a specific section of the CEQA Guidelines. Therefore,
the Resources Agency has modified the originally-proposed changes to the
Guidelines and deleting the reference to Guidelines sections 15091 and 15093.
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The modifications also add a reference to supplemental documents, in order to ‘
make this section consistent with the 15-day language for subdlv13|on (b), discussed
previously in this Attachment.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the orlglnally-proposed changes to the Guidelines
as follows:

(e) The city or countv Iead agency shal! include the water assessment

, in the EIR, neqatlve declaratlon or
mltlgated negatlve declaratlon! or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such
environmental document. The city or county lead agency shall determine,
based on the entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
planned future uses. |f a city or county lead agency determines that water
supplies will not be sufficient, the city or county lead agency shall include
that determlnatlon in_its findings for the water—demand project. %%e

Commenter: EBMUD, July 26, 2006
Comment Summary: EBMUD states:

The definition of ‘water acquisition plan’ seems to be unnecessary. This
terminology is only used in subsection (e),’ where the reference is to ‘any
‘water acquisition plan provided pursuant to subdivision (a) of Section
19011 of the Water Code’. Since this is fairly self—explanatory, the
definition may not be needed.

Response to Comment: In accordance with section 11346.8, subd. (c) of the
Government Code, the Resources Agency has modified the originally-proposed
changes to Gundehnes section 15155, subd. (e) See response to CBIA's first comment
on Guidelines section, 15155, subd. (e).
Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:
Section 15155(e) contains language inconsistent with the statutory

provisions which require a determination of sufficiency as to both current
and future water supplies to serve the project. Thus, the second sentence
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should be modified to read: The city or county lead agency shall
determine, based on the entire record, whether water supplies are and will
be sufﬂclent to satisfy the demands of the project, in addition to existing .
-and planned future demands.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (). The
commenter’s statement regarding inconsistency with the statute is incorrect. The
language in the proposed Guideline to which commenter objects is verbatim from
Water Code, sectlon 10911, subd. (c).

 Commenter: Sierra Club, July 27, 2006

17.

Comment Summary: Sierra Club states:

The final sentence of this subsection must also be modified to reference all of the
requirements imposed on a city or county lead agency when there is an
insufficient water supply. We suggest adding the following language to the final
sentence: ‘and must set forth the measures to acquire and develop sufficient
water supplies pursuant to Water Code section 10911."

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15155, subd. (e). The
language in the originally-proposed changes to the Guidelines as well as the
modifications to the originally-proposed changes to the Guidelines are consistent
with section 10911 of the Water Code. See response to Sierra Club’s comment

- directly above.

§ 15155, Note |

Summary of Text: The originally-proposed changes to the Guidelines at the note for
section 15155 state: -

Note‘ Authoritv Cited: Section 21083, Public Resources Code.
Reference: Section 21151.9, Public Resources Code Sections 10910-
10914 of-the Water Code. : :

Commenter: CBIA, July 31, 2006

Comment Summary: CBIA pointed out in text that the Reference should be
changed to include 10915 of the Water Code.

Response to Comment: The Resources Agency agrees with this commenter that it

" is appropriate to include section 10915 of the Water Code as a reference within the

Note.
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Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,

the Resources Agency has modified the originally-proposed changes to the Guidelines.

“Note: Authority Cited: Section 21083, Public Resources Code.

Reference:. Section 21151.9, Public Resources Code, Sections 10910-
109145 of the Water Code.” .

B. Full Text Showmg Modifications to the Orlgmally Proposed
Changes to the Gmdellnes at Section 156155:

§ 15155.

City or County Consultation with Water Agencies.

(a) The followinq definitions.are applicable to this section.

' (1) A “water-demand proiect" means:

- (A) A residential development of more than 500 dwelling umts

(B) A shopping center or business establlshment employing more
than 1,000 persons or having more than 500,000 square feet of

floor space.

(C)A lcommercial office building employing more than 1,000
- persons or having more than 250,000 square feet of floor space.

(Dj A hoteIAor motel, or both, hevinq more than 500 rooms.

(E) An industrial, manufacturing, or processing plant, or industrial
park planned to house more than 1,000 persons, occupying more
than 40 acres of land, or having more than 650,000 square feet of
floor area. '

(F) A mixed-use project that includes one or more of the projects
specified in subdivisions (a)(1)(A), (a)(1)(B), (a )(1)( ), gagm ng)!

(@) (1)(E), and (2)(1)(G) of this section.

(G) A project that would demand an amount of water equivalent to,
or dreater than, the amount of water required by a 500 dwellmq unit

project.

(H) For public water systems with fewer than 5,000 service '
connections, a project that meets the following criteria: ,
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1 A proposed residential, business, commercial, hotel or
motel, or industrial development that would account for an
increase of 10 percent or more in the number of a public
water system's existing service connections; or

2. A mixed-use project that would demand an amount of
water equivalent to, or greater than, the amount of water
required by residential development that would represent an
increase of 10 percent or more in the number of the public

water system's existing service connections.

(2) "Public water system" means a system fo'r the provision of piped water
to the public for human consumption that has 3000 or more service
connections. A public water system includes all of the following:

(A) Any collection, treatment, storage, and distribution facility under
‘control of the operator of the system which is used prlmarlly in
connection with the system.

(B) Any collection or pretreatment storage facility not under the
- control of the operator that is used primarily in connectlon with the

system.

i

(C) Any person who treats water on behalf of one or more public
water systems for the purpose of rendering it safe for human

consumgtlon

(3) “Water acquisition plans” means any plans for acquiring additional
water supplies prepared by the public water system or a city or county
lead agency pursuant to subdivision (a) of Section 10911 of the Water
Code. :

(4) “Water assessment” means the water supply assessment that must be
prepared by the governing body of a public water system, or the city or
county lead agency, pursuant to and in compliance with Sections 10910 to
10915 of the Water Code, and that includes, without limitation, the
elements of the assessment required to comply with subdivisions (d), (e),
(f), and (q) of section 10910 of the Water Code.

(5) “City or county lead agency” means a city or county, acting as lead
agency, for purposes of certifying or approving an environmental impact
report, a negative declaration, or a mlthated neqatlve deolaratlon for a
water-demand project.
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(b) Subiect to section 15155, subd. (d) below, aAt the time a_ciﬂ‘ or county lead

agency determines whether an environmental impact report, a negative
declaration, or a mitigated negative declaration, or any supplement thereto, is
required for the water-demand project, the city or county lead agency shall take
the followmq steps:

(1) The city or county lead agency shall identify any water system that
either: (A) is a public water system that may supply water to the water-
demand project, or (B) that may become such a public water system as a
result of supplying water to the water-demand project. The city or county
lead agency shall request the governing body of each such public water

system to determine whether the projected water demand associated with
a water-demand project was included in the most recently adopted urban
water management plan adopted pursuant to Part 2 (commencing with

Section 10610), and to prepare a water assessment ap roved at a reqular
or sgecnal meeting of that governing bodg

(2) If the city or county lead agency is not able to identify any public water
system that may supply water for the water-demand project, the city or
county lead agency shall prepare #s-ows a water assessment after -
consulting with any entity serving domestic water supplies whose service
area includes the site of the water-demand project, the local agency
formation commission, and the governing body of any public water system
adjacent to the site of the water-demand project. The governing body of
the city or county lead agency must approve the water assessment
prepared pursuant to this section at a regular or special meeting.

(c) The city or county lead agency shall grant anx reasonable request for an

xten3|on of time that is made by H¥the @vermnq body of a publlc water svstem |

grov:ded that the reguest for an
extension of tlme is made Wlthln 90 days after the date on which the governing

body of the public water svstem recelved ee%the request to prepare a wate

If the cpvernlnq body of the public water svstem fails to request and receive an

extension of time, or fails to submit the water assessment notwithstanding the
30-day extension, the city or county lead agency may seek a writ of mandamus
to compel the qovernlmbodv of the publlc water svstem to complv with the
requirements of sestiens-40040-40044otthe Waler Code-to-subml i Part 2.10 of

Division 6 of the Water Code re latlng to the subm|SS|on of the water assessment.
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(d) If a water-demand project has been the subject of a water assessment, no
additional water assessment shall be required for subsequent water-demand -
projects that were included in such larger water-demand project if all of the
following criteria are met:

(1) The entity completing the water assessment had concluded that its .
water supplies are sufficient to meet the projected water demand '
associated with the larger water-demand project, in addition to the existing
and planned future uses, including, but not limited to, agricultural and
industrial uses; and

(2) None of the following changes has occurred since the completion of
the water assessment for the larger water-demand proiect:.

(A) Changes in the larger water-demand project that result in a
substantial increase in water demand for the water-demand project.

(B) Changes in the cwcumstances or condltlons substantlallv
affecting the ability of th public water system
or the water supplying city or county identified in the water

assessment to provide a sufficient supply of water for the water
demand project.

(C) Significant new information becomes available which was not -
known and could not have been known at the time when the entity
had reached the conclusion in subdivision (d)(1).

(elThe city or county lead aqencv shall lnclude the water assessment and

in the EIR, neqatwe declaratlon or ngated
neqatlve declarat|on! or any supplement thereto, prepared for the water-
demand project, and may include an evaluation of the water assessment and
water acquisition plan information within such environmental document. The
city or county lead agency shall determine, based on the entire record,
whether projected water supplies will be sufficient to satisfy the demands of

- the project, in addition to existing and planned future uses. If a city or county

lead agency determines that water supplies will not be sufficient, the city or
county lead agency shall mclude that determlnatlon in its fmqus for the
water-demand project.

Note: Authority Cited: Section 21083, Public Resources Code. Reference:
Section 21151.9. Public Resources Code, Sections 10910-109145 of the Water
Code. v
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§ 15179. Limifations‘ on the Use of the Master EIR.

Summary of Text: The originally- proposed changes to the Guidelines, at section
15179, subdivision (a)(2) state:

(##2) After the certification of the Master EIR, a project not identified in the
certified Master EIR as an anticipated subsequent project is approved and
the approved project may affect the adequacy of the Master EIR for any
subsequent project that was described in the Master EIR.unless-the-lead

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states:

...the terms ‘identified’ and ‘described’ . . . have different meanings. For
purposes.of proper construction, the term ‘described’ should be used in
both portions of this paragraph, since they are intended to mean the same
thing and the statute uses this latter term.

Response to Comment: This commenter stated that the word “identified” in
subdivision (a)(2) of this section should be changed to “described.” The Resources
- Agency agrees with the commenter, and notes that the statute being implemented
by this CEQA Guidelines section uses the verb “described” rather than “identified.”
Therefore the Resources Agency has modified the section to ensure consnstency
" within the Guideline and between the statute and the Guideline.

Modified Text: In accordance with section 11346. 8, subd. (c) of the Government Code,
the Resources Agency has modlfled the originally-proposed changes to the Guidelines
as follows: o

§ 15179; Limitations on the Use of the Master EIR.

(a) The certified Master EIR shall not be used for a subsequent project
described in the Master EIR in accordance with this article if either:

(i1) The Master EIR it was certified more than five years prior to the »
filing of an application for a {ater subsequent project except as set
forth in subsection (b) below, or

(ii2)After the certification of the Master EIR, a project not identified
described in the certified Master EIR as an anticipated subsequent
project is approved and the approved project may affect the
adequacy of the Master EIR for any subsequent project that was

described in the Master EIR.urless-the-lead-agency-does-one-of
the-following: £
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-

(b) A Master EIR that was certified more than five years prior to the filing
of an application for a subsequent project described in the Master EIR
may be used in accordance with this article to review such a subsequent
project if the lead agency reviews the adequacy of the Master EIR and
takes either of the following steps: '

(a1) Reviews-the-Master ElR-and-£-Finds that no substantial
changes have occurred with respect to the circumstances under
which the Master EIR was certified, or that there is no new
available information which'was not known and could not have
been known at the time the Master EIR was certified; or.

(b2) Prepares an initial study, and pursuant to the findings of the
mltlal study either:

(A) certifies a subsequent or supplemental EIR that updates

.or revises the Master EIR and which either (i1) is
incorporated into the previously certified Master EIR, or (HZ)

" references any deletions, additions or other modifications to
the previously certified Master EIR-;_or ‘
(B) approves a mitigated negative declaration that addresses
substantial changes that have occurred with respect to the
circumstances under which the Master EIR was certified or
the new information that was not known and could not have
been known at the time the Master EIR was certified.

Note: Authority cited: Section 21083, Publlc Resources Code. Reference:
Section 21157.6, Public Resources Code

ARTICE 12.5 Exemptlons for Agrlcultural Housing, Affordable
Housing, and Residential Infill Pro_|ects

This article is an entirely new article of the CEQA Guidelines. The comment summaries

“and proposed responses to Artlcle 12 5 are hsted by sectlon and subdivision, where

applicable.

A. § 15191. Definitions.

-Summary of Text: The originally-proposed changes to the Guidelines at section

15191 state:

For purposes of this Artiéle 12.5 only, the following words shall have the
following meanings: -
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-(a) "Agricultural employee" means a person engaged in agriculture,

including: farming in all its branches, and, among other things, includes:
(1) the cultivation and tillage of the soil, (2) dairying, (3) the production,
cultivation, growing, and harvesting of any agricultural or horticultural
commodities (including commodities defined as agricultural commodities
in Section 1141j(q) of Title 12 of the United States Code), (4) the raising of
livestock, bees, furbearing animals, or poultry, and (5) any practices

. (including any forestry or lumbering operations) performed by a farmer or

on a farm as an incident to or in conjunction with such farming operations,

- including preparation for market and delivery to storage or to market or to

carriers for transportation to market. This definition is subject to the
following limitations:

This definition shall not be construed to include any person other than
those employees excluded from the coverage of the National Labor
Relations Act, as amended, as agricultural employees, pursuant to
Section 2(3) of the Labor Management Relations Act (Section 152(3), Title
29 United States Code), and Section 3(f) of the Fair Labor Standards Act

(Section 203(f) Title 29 United States Code).

This definition shall not apply, or be construed to apply, to any employee
who performs work to be done at the site of the construction, alteration,
painting, or repair of a building, structure, or other work (as these terms
have been construed under Section 8(e) of the Labor Management
Relations Act, 29 U.S.C. Sec. 158(e)) or logging or timber-clearing
operations in initial preparation of land for farming, or who does land
leveling or only land surveying for any of the above. As used in this
definition, "land leveling" shall include only major land moving operations
changing the contour of the land, but shall not include annual or seasona!
tillage or preparation of land for cultivation.

(b) "Census-defined place" means a specific unincorporated land area

 within boundaries determined by the United States Census Bureau in the

most recent decennial census.

(c) "Communitv-level environmental review" means either of the following:

(1)An EIR certified on any of the following: |

(AY A qeneral plan.

'(B) A revisibn or update to the general plan that includes at
least the land use and circuiation elements.

(C) An applicable com'm}unitv_ plan.
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(D) An applicable épecific plan.

(E) A housing element of the qeneral' plan, if the
environmental impact report analyzed the environmental
effects of the density of the proposed proiect.

(2) A negative declaration or mitigated negative declaration
adopted as a subseguent environmental review document,
following and based upon an EIR on a general plan, an applicable
community plan, or an applicable specific plan, provided that the
subsequent environmental review document is allowed by CEQA
following a master EIR or a program EIR, or is required pursuant to
Section 21166.

(d) “Developed open space" means land that meets all of the following
criteria: '

(1) land that is publicly owned, or finahced in whole or in part by
public funds,

(2) is generally open to, and available fdr use by, the public, and

(3) is predominantly lacking in structural development other than

structures associated with open spaces, including, but not limited
fo, playgrounds, swimming pools, ball fields, enclosed child play

areas, and picnic facilities.

Developed open space may include land that has been designated
for acquisition by a public agency for developed open space but
does not include lands acquired by public funds dedicated to the
acquisition of land for housing purposes.

(e) “Infill site” means a site in an urbanized area that meets one of the
following criteria:

(1) The site has been previously developed for qualified urban uses:
or.

(2) The site has not been developed for qualified urban uses but all
immediately adjacent parcels are developed with existing qualified
urban uses:; or

(3) The site has not been developed for qualified urban uses, no
parcel within the site has been created within the past 10 years,
and the site is situated so that:
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(A) at least 75 percent of the perimeter of the site is adjacent
to parcels that are developed with existing qualified urban
uses at the time the lead agency receives an application for
an approval; and

(B) the remaining 25 percent of the perimeter of the site
adjoins parcels that had been prevnously developed for
guallfled urban uses.

(f) "Low- and moderate-lncome households" means "persons and families

. of low or moderate income" as defined in Section 50093 of the Health and

Safety Code to mean persons and families whose income does not
exceed 120 percent of area median income, adjusted for family size by the

Department of Housing and Community Development, in accordance with
adjustment factors adopted and amended from time to time by the United
States Department of Housing and Urban Development pursuant to
Section 8 of the United States Housing Act of 1937,

(g) "Low-income households" means households of persons and families
of very low and low income, which are defined in Sections 50093 and
50105 of the Health and Safety Code as follows:

{1) "Persons and families of low income" or "persons of low income"

is defined in Section 50093 of the Health & Safety Code to mean
persons or families who are eligible for financial assistance

. specifically provided by a governmental agency for the benefit of
occupants of housing financed pursuant to this division.

(2) "Very low income households" is defined in Section 50105 of
the Health & Safety Code to mean persons and families whose
incomes do not exceed the qualifying limits for very low income
families as established and amended from time to time pursuant {o
Section 8 of the United States Housing Act of 1937. "Very low
income households" includes extremely low income households, as
defined in Section 50106 of the Health & Safety Code.

(h) "Lower income households" is defined in Section 50079.5 of the Health

and Safety Code to mean any of the following:

(1) “Lower income households.” which means persons and families
whose income does not exceed the qualifying limits for lower
income families as established and amended from time to time
pursuant to Section 8 of the United States Housing Act of 1937.

(2) “Very low income households,” which means persons and
families whose incomes do not exceed the qualifying limits for very
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low income families as established and amended from time to time
pursuant o Section 8 of the United States Housing Act of 1937.

(3) “Extremely. low income households," which means persons and - |
families whose incomes do not exceed the qualifying limits for- :

~ extremely low income families as established and amended from
time to time by the Secretary of Housing and Urban Development
and defined in Section 5. 603(b) of Title 24 of the Code of Federal

Regulations.

- (i) "Maijor transit stop" means a site containing an existing rail transit
station, a ferry terminal served by either a bus or rail transit service, or the
intersection of two or. more major bus routes with a frequency of service
interval of 15 minutes or less during the morning and afternoon peak .
commute periods. :

(i) "Project-specific effect" means all the direct or indirect environmental
effects of a project other than cumulative effects and growth-inducing
effects. :

(k) “Qualified urban use" means any residential, commercial, public
institutional, transit or transportation passenger facility, or retail use, or any
combination of those uses.

(h "Residential"‘means a use consisting of either of the following:

* (1)Residential units only,

(2) Residential units and prlmarllv neighborhood-serving goods,

services, or -
retail uses that do not exceed 15 percent of the total floor area of

the project.

(m) “Urbanized area” means either of the following:

(1) An incorporated city that either by itself or in combination with
two contiguous mcorporated cities has a population of at least
100 OOOpersons or

(2) An unincorporated area that meets the requirements set forth in
subdivision (m)(2)(A) and subdivision (m)(2)(B) below.

(A) The unincorporated area must meet one of the following
location or density requirements:

58




1. The unincorporated area must be: (i) completely
surrounded by one or more incorporated cities, (ii)
have a population of at least 100,000 persons either
by itseif or in combination with the surrounding
‘incorporated city or cities, and (iii) have a population
density that at least equals the population density of
the surrounding city or cities; or

2. The unincorporated area must be located within an
urban growth boundary and have an existing
residential population of at least 5,000 persons per
square mile. For purposes of-this subparagraph, an
"urban growth boundary" means a provision of a
locally adopted general plan that allows urban uses
on one side of the boundary and prohibits urban uses
on the other side. - '

(B) The board of supervisors with jurisdiction over the
unincorporated area must have taken the following steps:

1. The board has prepared a draft document by which
the board would find that the general plan, zoning
ordinance, and related policies and programs
applicable to the unincorporated area are consistent
with principles that: (i) encourage compact
development in a manner that promotes efficient
transportation systems, economic growth, affordable
housing, energy efficiency, and an appropriate
balance of jobs and housing, and (ii) protects the
environment, open space, and agricultural areas.

- 2. The board has submitted the draft document to
OPR and allowed OPR thirty days to submit
comments on the draft findings to the board.

3. No earlier than thirty days after submitting the draft
document to OPR, the board has adopted a final
finding in substantial conformity with the draft finding
described in the draft document referenced in
subdivision (m)(2)(B)(1) above.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Sections 21159.20, 21159.21, 21159.22. 21159.23, 21159.24, Public
. Resources Code. '
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Commenter: C_ounty of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources:

Response to Comment: The commenter’'s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15191. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is
currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego’s comments on Guidelines,

* sections, 15062, 15192, 15193, 15194, and 15195.

1. § '15191 subd. (k)

'Summary of Text: The originally-proposed changes to the Gundellnes at section
15191, subdivision (k) state: : :

(k) “Qualified urban use" means any residential, commercial, public
institutional, transit or fransportation passenger facmtv or retail use, or any
combination of those uses.

Commenter: EDAW, July 11, 2006
Comment Summary: EDAW states:

[Tlhe definition for qualified urban use does not include, in my reading, a
developed urban park. One envisions many situations where
development projects proposed in an infill setting might be partially
surrounded by an urban park or similar facility. It seems the purpose of
this exemption would allow for such development to be covered.

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15191, subd. (k).
The definition for “qualified urban use” is consistent with section 21072 of the
Public Resources Code.
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2. § 15191, subd. (m)(é)

Summary of Text:- The originally-proposed changes to the Gu1del|nes at section
15191, subdivision (m)(2) state:

(m) Urbanized area” means either of the following: . . .

(2) An unincorporated area that meets the requirements set forth in
subdivision (m)(2)(A) and subdivision (m)(2)(B) below.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

this subdivision should be deleted, as it would allow these exemptions to
be used in unincorporated areas that are not truly urbanized and thereby
contravene the intent of the Legislature in enacting Public Resources
Code section 21159.20, et seq.

Response to Comment. ‘The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15191, subd. (m)(2).
Section 15191 implements section 21159.21 of the Public Resources Code which
was added by stats. 2002, c. 1039 (SB 1925), sec. 12. The Resources Agency’s
proposed language is consistent with the statute (stats. 2002, ¢. 1039 (SB 1925),
sec. 5), which also added section 21071 of the Public Resources Code defining -
urbanized area. The Resources Agency finds that deletion of the proposed
subdivision would cause confusion.

3. § 15191, subd. (m)(2)(b)(1)

Summary of Text: The originally-proposed changes to the Guidelines at section
15191 ,‘subdivision (m)(2)(B)(1) state:

The board of supervisors with jurisdiction over the unincorporated area
-must-have taken the foliowing steps: - - S e

1. The board has prepared a draft document by which the board

- would find that the general plan, zoning ordinance, and related policies
and programs applicable to the unincorporated area are consistent with
principles that: (i) encourage compact development in a manner that
promotes efficient transportation systems, economic growth, affordable
housing, energy efficiency, and an appropriate balance of jobs and
housing, and (ii) protects the environment, open space, and agricuitural
areas.
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2. The board has submitted the draft document to OPR and allowed
QPR thirty days to submit comments on the draft findings to the board.

3. No earlier than thirty days after submitting the draft document to
OPR, the board has adopted a final finding to substantial conformity with
the draft finding described in the draft document referenced in subdivision
(m)(2)(B)(1) above.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

the criteria for the unlnc'orporated area plan are too vague and open-
ended to provide adequate assurance that these exemptlons will only be
~ used in truly urbanized areas. 4

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15191, subd. (m)(2)(b)(1).
Section 15191 implements section 21159.21 of the Public Resources Code which
was added by stats. 2002, c. 1039 (SB 1925), sec. 12. The Resources Agency’s
proposed language is consistent with the statute (stats. 2002, c. 1039 (SB 1925),
sec. 5) which also added section 21071 of the Public Resources Code defining
urbanized area. The Resources Agency flnds that deletion of the proposed
subleIsmn would cause confusion.

B. §15192, Threshold Requirements for Exemptions for
Agricultural Housing, Affordable Housmg, and
Residential Infill Projects.

Summary of Text: In order to show the new section as well as the comments,
responses and the Modifications, the Resources Agency will first show Section 15192,
as originally-proposed, followed by the summary of comments and responses thereto,
and the full section as modified:

1. Full Text of Orlglnally Proposed Changes to the Gundellnes at
- section15192:

§ 15192. . Threshold Requirements for Exemptions for
Agricultural Housing, Affordable Housing, and Residential
Infill Projects.

In order to qualify for an exemption set forth in sections 15193, 15194 or
15195, a housing project must meet all of the threshold criteria set forth
" below.
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(a) The proiect must be consistent with:

(1) Any applicable general plan, specific plan, or local coastal
program, including any mitigation measures required by such plan
or program, as that plan or program existed on the date that the
application for the project pursuant to Section 65943 of the

- Government Code was deemed complete; and

(2) Any applicable zoning ordinance, as that zoning ordinance
existed on the date that the application for the project pursuant to
Section 65943 of the Government Code was deemed complete,
unless the zoning of project property is inconsistent with the
general plan because the project propertv has not been rezoned to
conform to the general plan.

(b) Community-level environmental review has been adopted or certified.

(c) The project and other projects approved prior to the approval of the
project can be adequately served by existing utilities, and the project

" applicant has paid, or has committed to pay, all appllcable in-lieu or
development fees.

(d) The site of the project:

(1) Does not contain wetlands, as defined in Section 328.3 of Title
33 of the Code of Federal Regulations.

(2) Does not have any value as an ecological community upon
which wild animals, birds, plants, fish. amphibians, and
invertebrates depend for their conservation and protection.

(3) Does not harm any species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or
by the Native Plant Protection Act (Chapter 10 (commencing with
Section 1900) of Division 2 of the Fish and Game Code), the

- California Endangered Species Act (Chapter 1.5 (commencing with

Sectton 2050) of Division 3 of the F(sh and Game Code.

(4) Does not cause the destruction or removal of any species
protected by a local ordinance in effect at the time the application
for the project was deemed complete.

(e) The site of the project is not included on any list of facilities and sites
compiled pursuant to Section 65962.5 of the Government Code.
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(f) The site of the project is subject to a preliminary.endangerment
assessment prepared by a registered environmental assessorto
determine the existence of any release of a hazardous substance on the
site and to determine the potential for exposure of future occupants to
significant health hazards from any nearby property or activity. In addition,
the following steps have been taken in response to the results of this

assessment:

(1) If a release of a hazardous substance is found to exist on the
site, the release shall be removed, or any significant effects of the
release shall be mitigated to a level of insignificance in compliance
with state and federal requirements.

(2) If a potential for exposure to significant hazards from
surrounding properties or activities is found to exist, the effects of
the potential exposure shall be mitigated to a level of insignificance
in compliance with state and federal requirements.

(g) The project does not have a significant effect on historical resources
pursuant to Section 21084.1 of the Public Resources Code.

“(h) The proieCt site is not subject to wildland fire hazard, as determined by

the Department of‘Forestrv and Fire Protection, unless the applicable
general plan or zoning ordinance contains provisions to mitigate the risk of
a wildland fire hazard.

(i) The project does not have an unusually high risk of fire or explosion
from materials stored or used on nearby properties.

(i) The project does not present a risk of a public health exposure at a

level that would exceed the standards established by any state or federal

B agency.

’(k) Either the project is not within a delineated earthquake fault zone or a

seismic hazard zone, as determined pursuant to Section 2622 and 2696 of
the Public Resources Code respectively, or the applicable general plan or

~ zoning ordinance contains provisions to mitigate the risk of an earthquake

or seismic hazard.

(1) Either the project does not present a landslide hazard, flood plain, flood
way, or restriction zone, or the applicable general plan or zoning

, ordinance contains provisions to mitigate the risk of a landslide or flood.

(m) The project site is not located on developed open space.
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(n) The project site is not located within the boundaries of a state
conservancy.

(o) The project has not been divided i»nto smaller projects to qualify for one
or more of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21159.21, 21159.27, Public Resources Code. :

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of

- San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15192. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is

- currently considering creating a system whereby electronic filing of notices will be
possible.

See also responses to County of San Diego’s comments on Gwdelmes sectlons
15062, 15191, 15193 15194, and 15195. ,

a. § 15192, subds. (i)-(k)

Summary of Text: The originally-proposed changes to the Guidelines at section
15192, subdivisions (i)-(k) state:

(i) The project does not have an unusually high risk of fire or explosion
_from materials stored or used on nearby properties.

(i) The project does not present a risk of a public health exposure at a
level that would exceed the standards estabhshed by an\Lstate or federal

agency

(k) Either the project is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of
the Public Resources Code respectivelv, or the applica_ble general plan or
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zoning ordinance contains provisions to mitigate the risk of an earthquake
or seismic hazard.

Commenter:  Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

[Tlhese subdivisions are not consistent with Public:Resources Code
section 21159.21(h)(2)-(4), which ties these limiting factors to the project
site, not the project. This is an important distinction, as the project itself
‘may not pose a risk of fire, explosion, public health exposure or seismic
hazard, but the site on Wthh the project is proposed to be built may well
pose such risks.

Response to Comment: This commenter stated that the originally-proposed changes
to the Guidelines are not consistent with Public Resources Code section 21159.21,
subdivisions (h)(2)-(5), which tie these limiting factors to the project site, not the
project. The commenter stated that this is an important distinction, as the project
itself may not pose a risk of fire, explosion, public health exposure, seismic hazard,
or landslide hazard, but the site on which the project is proposed to be built may well

pose such risks. The Resources Agency agrees that the commenter has identified a

potential conflict between the originally-proposed changes to the Guidelines and the
statute. (Pub. Resources Code, § 21159.21, subds. (h)(2)-(5).) Therefore, the
Resources Agency has modified the originally-proposed changes to the Guidelines.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code, -

the Resources Agency has modified the onglnally-proposed changes to the Gwdellnes
as follows:

(i) The project site does not have an unusually high risk of fire or explosion
from materials stored or used on nearby properties.

(i) The project site does not present a risk of a public health exposure at a
level that would exceed the standards establlshed by any state or federal

agency.

(k) Either the project site is not within a delineated earthquake fault zone
or a seismic hazard zone, as determined pursuant to Section 2622 and
2696 of the Public Resources Code respectively, or the applicable general
plan or zoning ordinance contains prov13|ons to mitigate the risk of an
earthquake or seismic hazard.
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b. §15192, subd. (I)

Summary of Text: The onglnally proposed changes to the Guidelines at section
15192, subdivision () state:

(1) Either the project does not present a landslide hazard, flood plain, flood
way, or restriction zone, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of a landslide or flood.

Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

... this subdivision is inconsistent with Public Resources Code section
21159.21(h)(5), which requires that the project site not be subjectto a.
landslide or flood hazard. This subdivision, by contrast, only requires the
project itself to not present such a hazard.

Response to Comment: This commenter stated that the originaily-proposed
changes to the Guidelines are not consistent with Public Resources Code section
21159.21, subdivisions (h)(2)-(5), which tie these limiting factors to the project site,
not the project. The commenter stated that this is an important distinction, as the .
project itself may not pose a risk of fire, explosion, public health exposure, seismic
hazard, or landslide hazard, but the site on which the project is proposed to be built
may well pose such risks. The Resources Agency agrees that the commenter has
identified a potential conflict between the originally-proposed changes to the
Guidelines and the statute. (Pub. Resources Code, § 21159.21, subds. (h)(2)-(5).)
Therefore, the Resources Agency has modified the orlglnally-proposed changes to
“the Guidelines.

Modified Text: In accordance with section 11346.8, subd. (c) of the Government Code,
the Resources Agency has modified the originally-proposed changes to the Guidelines
at section 15192, subd. (l) as follows:

() Either the project site does not present a landslide hazard, flood plain,
- flood way, or restriction zone, or the applicable general plan or zoning. . .
ordinance contains provisions to mitigate the risk of a landslide or.flood.

c. §15192, subd. (m)

Summary. of Text: The originally- proposed changes to the Guidelines at section
15192, subdivision (m) state:

(m) The project site is not located on developed open space.




Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

the phrase 'as defined in Public Resources Code section 21159.21,
subdivisions (i)(2) and (3)’ should be added to the end of this subdivision .
to make it consistent with that section.

Response to Comment: The commenter's remarks do not warrant a change to
the originally-proposed changes to the Guidelines at section 15192, subd. (m). The
Resources Agency has determined that the originally-proposed changes to the
Guidlines are consistent with section 21159.21 of the Public Resources Code which
is also referenced in the Note to this proposed section of the Guidelines.
Additionally, the phrase “developed open space” is defined at proposed section
15191, subd. (d) in the originally-proposed changes to the Guidelines. The
Resources Agency proposed language is more user-friendly to allow the reader to
refer to the definition immediately preceding the proposed Guidelines section.

2.  Full Text Showing Modifications to the Orlgmally Proposed
: Changes to the Gwdelmes at Section 15192:

§ 15192 Threshold Requirements for Exemptions for
Agricultural Housing, Affordable Housmq, and Residential
Inf||I Projects.

In order to qualify for an exemption set forth in sections 15193, 15194 or
15195, a housing project must meet all of the threshold criteria set forth
below.

(a) The project must be consisfent with:

(1) Any applicable general plan, specific plan, or local coastal
program, including any mitigation measures reguired by such plan
or program, as that plan or.program existed on the date that the
application for the-project pursuant to Section 65943 of the-
Government Code was deemed complete; and

(2).Any applicable zoninq ordinance, as that zoning ordinance
existed on the date that the application for the project pursuant to
Section 65943 of the Government Code was deemed compiete,
unless the zoning of project property is inconsistent with the
general plan because the project property has not been rezoned to
conform to. the general plan. i
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(b) Community-level environmental review has been adopted or certified.

(c) The project and other projects approved prior to the approval of the
project can be adequately served by existing utilities, and the project
applicant has.paid, or has committed to pay, all applicable in-lieu or
development fees. .

" (d) The site of the project:

(1) Does not contain wetlands, as defined in Section 328.3 of Title
33 of the Code of Federal Requlat_ions.

(2) Does not have any value as an ecological community upon -
which wild animals, birds, plants, fish, amphibians, and
invertebrates depend for their conservation and protection.

(3) Does not harm any species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 et seq.) or
by the Native Plant Protection Act (Chapter 10 (commencing with
Section 1900) of Division 2 of the Fish and Game Code), the
California Endangered Species Act (Chapter 1.5 (commencing with
Section 2050) of Division 3 of the Fish and Game Code.

(4) Does not cause the destruction or removal of any species
protected by a local ordinance in effect at the time the application
for the project was deemed complete.

(e) The site of the project is not included on any list of facilities and sites
compiled pursuant to Section 65962.5 Qf'the Government- Code.

(f) The site of the project is subject to a preliminary endangerment
assessment prepared by a registered environmental assessor to
determine the existence of any release of a hazardous substance on the
site and to determine the potential for exposure of future occupants to
significant health hazards from any nearby property or activity. In addition,

the following steps have been taken in response to the results of this
assessment:" -

(1) If a release of a hazardous substance is found to exist on the
site, the release shall be removed, or any significant effects of the
release shall be mitigated to a level of insignificance in compliance
with state and federal requirements.

(2) If a potential for exposure to _siqnificant hazards from
. surrounding propertie§ or activities is found to exist, the effects of

i
)
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the potential 'exposure shall be mitigated to a level of insignificance
in compliance with state and federal requirements.

(q) The project does not have a significant effect on historical resources
pursuant to Section 21084.1 of the Public Resources Code.

(h) The project site is not subject to wildland fire hazard, as determined by
the Department of Forestry and Fire Protection, unless the applicable
general plan or zoning ordinance contams provisions to mitigate the risk of
a wildland fire hazard.

(i) The project site does not have an unusually high risk of fire or exgleion

from materials stored or used on nearby properties.

(i) T.he project site does not present a risk of a publib health eprsure ata
level that would exceed the standards established by any state or federal -

agency.

(k) Either the project site is not within a delineated earthquake fault zone
or a seismic hazard zone, as determined pursuant to Section 2622 and
2696 of the Public Resources Code respectively, or the applicable general
plan or zoning ordinance contains provisions to mitigate the risk of an
earthquake or seismic hazard.

() Either the project site does not present a landslide hazard, flood plain, -
flood way, or restriction zone, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of a landslide or flood.

(m) The project sité is not located on developed open space.

(n) The project site is not located WIthln the boundarles of a state
conservancy.

(o) The project has not been divided into smaller projects to qualify for one
or more of the exemptions set forth in sections 15193 to 15195.

Note: Authority cited: Section 21083, Public Resources Code. Reference:
Section 21159.21, 21159.27, Public Resources Code.
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C. §15193. Agricultural Housing Exemption

Summary of Text: The orlglnally -proposed changes to the Guidelines at section
15193 state: .

§ 15193. Agricultural Housing Exemption;

CEQA does not apply to any development project that meets the following
criteria. -

(a) The project meets the threshold criteria set forth in section 15192.

(b) The project site meets the following size criteﬁa:

(1) The project site is located in an area with a population density of
at least 1,000 persons per square mile and is two acres or less in
area; or

(2) The project site is Iocated in an area with a population density of

less than 1,000 persons per square mile and is five acres or less i |n

area.

(c) The project meets the following reguirements regarding location and
number of units.

(1) If the proposed develobment project is located on a project site
within city limits or in a census-defined place, it must meet the
following requirements:

(A) The proposed project locatlon must be within one of the
followmg

1. Incorporated city limits; or

- 2. A census defined place with-a minimum population
density of at least 5,000 persons per square mile; or:

3. A census-defined place with a minimum population
density of at least 1,000 persons per square mile,
unless a public agency that is carrying out or
approving the project determines that there is a
reasonable possibility that the project, if completed,
would have a significant effect on the environment
due to unusual circumstances or that the cumulative
impacts of successive projects of the same type in the

same area, over time, would be significant.
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(B) The proposed development project must be located on a
project site that is adjacent, on at least two sides, to land that

has been developed.

(C) The proposed development project must meet either of
the following requirements:

1. Consist of not more than 45 units, or

2. Consist of hqusinq for a total of 45 or fewer
- agricultural employees if the housing consists of
dormitories, barracks, or other group living facilities.

(2) If the proposed development prolect is located on a project 5|te
zoned for general agricultural use, it must meet either of the
following reguirements:

(A) Consist of not more than 20 units, or

(B) Consist of housing for a total of 20 or fewer aqricuitural
em»plovees if the housing consists of dormitories, barracks,
or other group living facilities.

(d) The project meets the following reqwrements regarding provision of
housing for agricultural employees:

(1) The prbiect must consist of the construction, conversion, or use
of residential housing for agricultural employees.

(2) If the project lacks public financial assistance, then:

(A) The project must be affordable to lower income
households; and

(B) The developer of the development project must provide
_sufficient legal commitments to the appropriate local agency -
to ensure the continued availability and use of the housing

units for lower income households for a period of at least 15

years.

(3) If public financial assistance exists for the project, then:

(A) The project must be housing for very low, low-, or
moderate-inc;ome households:; and
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(B) The developer of the development project must provide
sufficient legal commitments to the appropriate local agency
to ensure the continued availability and use of the housing
units for low- and moderate-income households for a period
of at least 15 years.

Note: Authority cited: Section 21083, PUb|lC Resources Code. Reference:
Section 21159.22, Public Resources Code.

Commenter: County of San Diego, July 26, 2006
Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15193. There is currently
-no-formal system in place at OPR for electronic NOE filing. However, OPR is
currently considering creating a system whereby electronic filing of notices will-be
possible. See also responses to County of San Diego’s comments on Guidelines,
sections 15062, 15191, 15192 15194, and 15195.

D. §15194.  Affordable Housing Exemption..

Summary of Text: The originally—proposed changes to the Guidelines at section 15194
state:

§ 15194. Affordable Housing Exemption.

| CEQA does not applv to any development pro;ect that meets the following
- criteria: : : - : -

(a) The project meets the threshold criteria set forth in section 15192.

(b) The project meets the following size criteria: the project site is not
more than five acres in area.

(c). The project meets both of the following req'uirements regarding
location:

52

—_— e B




(1) The project meets one of the following location requirements

relating to population density:

(A) The project site is located within an urbanized area or

‘within a census-defined place with a population density of at

least 5,000 persons per square mile.

(B) If the project consists of 50 or fewer units, the project site
is located within an incorporated city with a population
density of at least 2,500 persons per square mile and a total
population of at least 25,000 persons.

(C) The project is located within either an incorporated city or
a census defined place with a population density of at least
1,000 persons per square mile and there is no reasonable
possibility that the project would have a significant effect on
the environment or the residents of the project due to
unusual circumstances or due to the related or cumulative
impacts of reasonably foreseeable projects in the vicinity of

the project.

. (2) The project meets one of thé following site-specific location

requirements:

.. (A) The proiecf site haé been previously‘developed for -

qualified urban uses; or

(B) The parcels immediately adjacent to the project site are
developed with qualified urban uses. '

(C) The project site has not been developed for urban uses
and all of the following conditions are met: .

1. No parcel within the site has been created within 10
years prior to the proposed development of the site.

2. At least 75 percent of the perimeter of the site
adjoins parcels that are developed with gualified
urban uses.

3. The existing remaining 25 percent of the perimeter
of the site adjoins parcels that have previously been
developed for qualified urban uses.

(d) The project meets both of t_he following requirements regarding.
provision of affordable housing. :
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(’I) The project consists of the construction, conversion, or use of
residential housing consisting of 100 or fewer units that are
affordable to low-income households.

(2) The developer of the project provides sufficient legal
commitments to the appropriate local agency to ensure the
continued availability and use of the housing units for lower income
households for a period of at least 30 years, at monthly housing
costs deemed to be “affordable rent” for lower income, very low
income, and extremely low income households, as determined
pursuant to Section 50053 of the Health and Safety Code.

Note: Authorltv cited: Sectlon 21083, Public Resources Code Reference
Section 21159.23, Public Resources Code.

Commenter: County of San Diego, July 26, 2006
Comment: County of San Diego states:

Sections 15062, 15191- 15196 requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of ,
San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources.

Response to Comment: The commenter's remarks do not warrant a change to the

~ originally-proposed changes to the Guidelings-at section 15194. There is currently
no formal system in place at OPR for electronic NOE filing. However, OPR is
currently considering creating a system whereby electronic filing of notices will be
possible. See also responses to County of San Diego’s comments on Guidelines,
sections 15062, 15191, 15192, 15193, and 15195.

1. § 15194, subd. (d)(2) -

Summary of Text: The origieelly;propoeed ’chang}es to the Guidelines at section

15194, subdivision (d)(2) state:

(2) The developer of the project provides sufficient legal commitments to
the appropriate local agency to ensure the continued availability and use
of the housing units for lower income households for a period of at least
30 years, at monthly housing costs deemed to be “affordable rent” for
lower income, very low income, and extremely low income households, as
determined pursuant to Section 50053 of the Health and Safety Code.
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Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:

[T]his section should cross-reference the definitions of affordable housing
in Health and Safety Code section 50079.5, as provided in Publlc
Resources Code section 21159.23(a)(1).

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15194, subd. (d)(2). The
proposed language is consistent with section 21159.23 of the Public Resources
Code. Additionally, the proposed Guideline references section 21159.23 of the

~ Public Resources Code, which contains the language requested by the commenter.

2. § 15194, Note

Summary of Text: The driginally—proposed changes to the Guidelines at the Note for
the proposed new section 15194 state:

Note: Authority cited: Section 21083, Public Resources Code.
Reference: Section 21159.23, Public Resources Code.

Commenter: " Sierra Club, July 27, 2006

Comment Summary: Sierra Club states: “The authority CIted for section 15194
should include Public Resources Code sectlon 21159.21.

Response to Comment: The commenter's remarks do not warrant a change to the”
originally-proposed changes to the Guidelines at the note for section 15194. The
authority for this proposed Guidelines section is section 21083 of the Public

. Resources Code. The reference for this proposed Guidelines section is 21159.23
of the Public Resources Code. Public Resources Code section 21159.21 is
implemented and referenced at proposed Guidelines section 15192 and proposed
Guldellnes section 15194, SUbleISlon (a)
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E. §15195. Residential Infill ‘_Exemption.
- Summary of Text: The originally-proposed changes to the Guidelines state:
§ 15195. Residential Infill Exemptidn.

(a) Except as set forth in subdivision (b), CEQA does not apply to any
development project that meets the following criteria:

(1) The project meets the threshold criteria set forth in section
15192; provided that with respect to the requirement in section
15192(b) regarding community-level environmental review, such
review must be certified or adopted within five years of the date that
the lead agency deems the application for the project to be
complete pursuant to Section 65943 of the Government Code.

(2) The project meets both of the following size criteria:

(A) The site of the project is not more than four acres in total
area. :

(B) The project does not include any sinql'e level building that
. exceeds 100,000 square feet,

(3) The project meets both of the following requirements regarding
focation: '

- (A) The p.roiect‘ is a residential project on an infill site.

(B) The project is within one-half mile of a major transit stop.

(4) The project meets both of the following requirements regarding
number of units:

(A) The project does not contain more than 100 residential
units. '

(B) The project promotes higher density infill housing. The
lead agency may establish its own criteria for determining
whether the project promotes higher density infill housing
except in either of the following two circumstances:

1. A project with a density of at least 20 units per acre
is conclusively presumed to promote higher density

infill housing.
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2. A project with a density of at least 10 units per acre
and a density greater than the average density of the
residential properties within 1,500 feet shail be
presumed to promote higher density infill housing
unless the preponderance of the evidence
demonstrates otherwise.

(5) The project meets the following requirements regarding
availability of affordable housing: The project would result in
housing units being made available to moderate, low or very low
income families as set forth in either A or B below:

(A) The project meets one of the following criteria, and the
project developer provides sufficient legal commitments to
the appropriate local agency to ensure the continued
availability and use of the housing units as set forth below at
monthly housing costs determined pursuant to paragraph (3)
of subdivision (h) of Section 65589.5 of the Government
Code.

1. At least 10 percent of the housmq is sold to families
of moderate income, or

2. Not less than 10 percent of the housing is rented to
families of low income, or ‘

3. Not less than 5 percent of the housing is rented to
families of very low income. -

(B) If the project does not result in housing units being available as
set forth in subdivision (A) above, then the project developer has
paid or will pay in-lieu fees pursuant to a local ordinance in an
amount sufficient to result in the development of an equivalent
number of units that would otherwise be regunred pursuant to
subparagraph (A).

_(b) A project that otherwise meets the criteria set forth in subd|v13|on (a) is
- not exempt from CEQA if any of the following occur:

(1) There is a reasonable possibility that the project will have a
proiect-spe_cifio, significant effect on the environment due to
unusual‘circumstanpes.

(2) Substantial changes with respect to the circumstances under
which the project is beinq undertaken that are related to the project
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‘have occurred since community-level environmental review was

certified or adopted:

(3) New information becomes évailable regarding the
circumstances under which the project is being undertaken and that
is related to the project that was not known, and could not have

" been known at the time that community-level environmental review

was certified or adopted.

If a project is not exempt from CEQA due to subdivision (b), the
analysis of the environmental effects of the project covered in the
EIR or the negative declaration shall be limited to an analysis of the
project-specific effect of the projects and any effects identified.
pursuant fo subdivisions (b)(2) and (3).

}N-ote: Authority cited: Section 21083, Public Resources Code. Reference:

Section 21159.24. Public Resources Code.

Commenter:

1. § 15195, subd. (a)(3)

County of San Diego, July 26, 2006

Comment Summary: County of San Diego states:

Sections 15062, 15191-15196, requires [sic] a local agency or project
proponent to file a notice with OPR that a project is exempt from CEQA
under PRC sections 21159.22, 21159.23, or 21159.24. The County of
‘San Diego requests that OPR accept electronic NOEs when having to file
with OPR. Filing electronically will save time and resources. ;

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines at section 15195, subd. (a)(3). There
is currently no formal system in place at OPR for electronic NOE filing. However,
OPR is currently considering creating a system whereby electronic filing of notices
will be possible. See also responses to County of San Diego’s comments on
Guidelines, sections 15062, 15191, 15192, 15193, and 15194.

Summary of Text: Thé originally-proposed changes to the Guidelines at section
15195, subdivision (a)(3) state:

(3) The project meets both of the foIIowinquequirements regarding location:

" (A) The project is a residential project on an infill site.
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(B) The project is within one-half mile of a major transit stop.

Commenter: Sierra Club, July 27, 2006

Comment Summary: Sierra Club states: “this subdivision omits the critical
requirement in Public Resources Code section 21159.24(a)(2) that the project be
located in an urbanized area.” -

Response to Comment: The commenter's remarks do not warrant a change to the

~ originally-proposed changes to the Guidelines at section 15195, subd. (a)(3). The
proposed Guideline requires that the residential project be located within an “infill
site.” Proposed Guideline section 15191, subd. (e) defines “infill site” as an
urbanized area meeting specific criteria. The proposed language is consistent with
section 21159.24 of the Public Resources Code requiring the project to be located
within an urbanized area. Section 21159.24 of the Public Resources Code is also
referenced within the note.

V. ADDITIONAL COMMENTS'RAISED
Commenter: EBMUD, July 26, 2006
Comment Surﬁmary: EBMUD states:

EBMUD’s concerns regarding Sections 15312 and 15302(c) have not
been addressed:by this round of Amendments but remain relevant to the
District. As noted in the previous correspondence, EBMUD remains
available to assist with developing pertinent language should these
concerns be entertained for future updates of the CEQA Guidelines.

Response to Comment: The commenter’s remarks do not warrant a change to the
originally-proposed changes to the Guidelines. As stated in the cover letter to the

- NOPA, the changes to the Guidelines are for implementation of the statutory
changes to CEQA only. The comments regarding the commenter’s additional
concerns are outside the scope of the currently proposed rulemaking.

VI. DISCUSSION SECTIONS

Summary of Text: The proposal in the originally-proposed changes to the Guidelines
was to remove the discussion sections for Guidelines, sections 15179, 15180, and
15186. The Resources Agency has since determined that the discussion sections are
not a part of the Guidelines and do not therefore require the Resources Agency to use

the rulemaking provisions of the Administrative Procedure Act to remove the discussion
sections from its website.
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- Commenter: Cal Trans, July 28, 2006

Comment Summary: Cal Trans states in regard to Guidelinés, section 15179:

Noted is the Resources Agency's proposal to remove the discussion
section from the CEQA Guidelines. The language used here indicates
that this will be done on a universal basis whenever a guideline section is
modified. We noted, however, that this is not being done to all Guidelines
being modified under this June 13, 2006 proposal.

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines. The Resources Agency included the
discussions marked in strikeout in the original proposed text for this rulemaking.
However, since that time, the Resources Agency has discovered that the discussion

" sections are not a part of the Guidelines and do not therefore require the Resources
Agency to use the Administrative Procedure Act to remove the discussion sections
from its website. As a result, the final text adopted by Resources Agency OAL will
not be accompanied by the discussions.

Commenter: - - EDAW, July 11, 2006
Comment Summary: EDAW states:

These more informal plain language discussions could be helpful to the
general public in certain instances where the Guidelines address
potentially complex circumstances. The Guidelines might be improved if
‘discussion’ sections were enhanced rather than eliminated. An
introductory section could make clear that these sections are not rules but
simply helpful, simple presentations to clarify difficult-to-understand
issues. | am not aware of statutory events that suggest ‘discussion’
sections should be eliminated, so perhaps that is the impetus for thls
proposed change

Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines. See Response to Cal Trans’s
comment on proposed changes to the Dispussion sections.
Commenter: Sierra Club, July 27, 2006
Comment Summary: Sierra Club states:
The Sierra Club is opposed to deleting the discussion sections from the

Guidelines because these sections of the Gundellnes provide important
guidance to those who read CEQA.
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Response to Comment: The commenter's remarks do not warrant a change to the
originally-proposed changes to the Guidelines. See Response to Cal Trans's
comment on proposed changes to the Discussion sections.

VIl. Summary and Response to Public Comments Received on
Modifications to the Originally-Proposed Changes to the
Guidelines Implementing CEQA - Noticed April 23, 2007.

~ The summaries and responses below satisfy the requirement found in Government
Code sections 11346.8, subd. (c) and 11346.9, subd. (a)(3) requirement that the
Resources Agency summarize relevant objections and recommendations received
during the public comment period and state the reasons for not implementing each
comment. : ' ' '

This section provides a summary of the public comments the Resources Agency
received on the Modifications that the Resources Agency noticed on April 23, 2007.
. The second comment period closed on May 8, 2007. All written comments to the
‘Modifications are included in the rulemaking file.

The Comments and Responses to Comments are set forthh in order of the sections
under the originally-proposed changes to the Guidelines. ‘

§ 15061. Review for Exemption.

Summary of Text: Modified Guidelines section 15061, subd. (e) state:

(e) When a non-elected official or decisionmaking body of a local lead
agency decides that a project is exempt from CEQA, and the public
agency approves or determines to carry out the project, hatthe decision
that the project is exempt may be appealed to the local lead agency's
elected decisionmaking body, if one exists. A local lead agency may
establish procedures governing such appeals.

Commenter: San Bernardino County, May 8, 2007
‘Comment Summary: San Bernardino County states:

Our conclusion is that the majority of the proposed changes do not impact,
affect, and change the Flood Control District (District) and Public Works —
Transportation (Transportation) in implementing the CEQA Guidelines,

- with the exception of Section 15061, Review for Exemption. However, the
District and Transportation do not envision changing the existing
‘procedures for CEQA exemptions. As such, the proposed changes
should not impact the District or Transportation. The purpose of changing
Section 15061, Review for Exemption, was to provide a mechanism for

82




challenging exemption findings for new categories in CEQA dealing with
low-income housing, agricultural housing, and in-fill development.
However, the proposed new language adds that when a non-elected or
decision-making body (i.e., planning staff, Planning Commission, etc.)
-determines that a project is exempt from CEQA, and, the public agency
approves the project, the decision that the project is exempt may be
appealed to the elected decision making body, in our case, the Board of -
Supervisors.

The purpose of changing Section 15061, Réview for Exemption, was to
provide a mechanism for challenging exemption findings for new
categories in CEQA dealing with low-income housing, agricultural housing,
and in-fill development. However, the proposed new language adds that
when a non-elected or decision-making body (i.e., planning staff, Planning
Commission, etc.) determines that a project is exempt from CEQA, and,
the public agency approves the project, the decision that the project is
exempt may be appealed to the elected decision making body, in our.
case, the Board of Supervisors. :

For the majority of the District and Transportation projects, staff
determines if the project is exempt. However, it is the Board of
Supervisors (an elected body) that approves the project and directs the
Clerk of the Board to file the Notice of Exemption. Therefore, a challenge
to the CEQA Exemption process is already established in the County’s
procedures. However, should staff find a project exempt, and staff
subsequently file the Notice of Exemption without Board authorization of
the Exemption, the Exemption could be challenged.

The District and Transportation do not foresee changing the current
policies and procedures regarding filing notices of exemption.

Response to Comment: The commenter’s remarks do not warrant a change to
the Modifications at Guidelines, section 15061. The language proposed in the
originally-proposed changes to the Guidelines as well as the modifications to the
originally-proposed changes are consistent with section 21151, subd. (c) of the -
Public Resources Code. :

For the remainder of the comments, the commenter is not recommending a change

“to the proposal and no response is required. Additionally, the Resources Agency
makes no comment whether the commenter's current policies and procedures mest
the requirements of CEQA.
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§ 156155. City or County Consultation with Water Agencies.
~ Section 15155 is an entirely new section of the CEQA Guidelines, although some of the

proposed language is similar to that in Section 15083.5, which the Resources Agency
proposes to repeal. The full modified text is set forth above.

"A. §15155, subd. (a)(1)(E)
Summary of Text: Modified Guidelines, section 15155, subd. (a)(1)(E) state:
(E) An industrial, manufacturing, or processi'nq plant, or industrial park

planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet or floor area.

Commenter: Air Resources Board, May 7, 2007
Comment Summary: Air Resources Board} states:

“| received your 15-day Notice and don't have any substantive comments
from ARB, but | thought it was funny that while correcting one typo in

- section 15155(a)(1)(E), you left another one: the end of the section
should read “...650,000 square feet of floor area”, rather than “or floor
area”. | notlce that you got it right in your aggregated rendering of that
section further in the notlce

Response to Comment: The typo, unfortunately, was made in the Modifications.
The typo, however, did not occur in the originally-proposed changes to the
Guidelines or within the full text of section 15155 within the Modifications. As
demonstrated in double strikeout/double underline below, the final version of the
adopted Guidelines will have the correct language as follows:

(E) An industrial, manufacturing, or processing plant, or industrial park
planned to house more than 1,000 persons, occupying more than 40
acres of land, or having more than 650,000 square feet o# floor area.

Commenter: = Jim Royle, May 7, 2007
Comment Summary: Jim Royle states:
A really minor thing I noficed. In the correction of a typo in 15155(a)(1)(E),
there is still a typo. At the end of the sentence it should read “square feet

of floor area”, not “square feet or floor area.”

Response to Comment: See Response to Air Resources Board's comments on
-Guidelines, section 15155, subdivision (a)(1)(E).




B. § 15155, subd. (d)(2)(B)

Summary of Text: Modiﬁed Guidelines, section 15155, subd. (d)(2)(B) state:

(B) Changes in the cwcumstances or conditions substantially aﬁectlnq the
ablhtv of the es=public water system or the water

supplying city or county |dent|f|ed in the water assessment to provide a
sufficient supply of water for the water demand project.

Commenter: Worden Williams APC, May 4, 2007

Comment Summary: Worden Williams, APC states:

| believe that a water assessment should be required for each phase of the

. project, because the availability of water is so uncertain and subject to change
within this state. This is especially true in the case of the projects | have
discussed above: [See comment of Worden Williams to section 15155, subd. (e)
below.] At any time, the assumptions about the groundwater aquifer could be
found to be incorrect, and the’amount of water available could be substantially
reduced. | therefore request that the language be changed to require that, at a
minimum, affirmative findings regarding water availability be made at each phase

of a project.

‘Response to Comment: The commenter’s remarks do not warrant a change to the
Modifications at Guidelines, section 15155, subd.(d)(2)(B). The Resources Agency
finds that the language proposed in the originally-proposed changes to the Guidelines
as well as the Modifications are consistent with section 10910, subds. (h)(1)-(3) of the
Water Code. Additionally, the commenter’s concerns are addressed in Guidelines,
section 15155, subd. (d). The commenter's remarks are in response to the originally-
proposed changes to the Guidelines and not to the Modifications. In that regard, they

are untimely.

C. § 15155, subd. ()
Summary of Text: Modified Guidelines, section 15155, subd. (e) state:

(e) The city or coumv Iead agency shall include the water assessment

de in the EIR neqatlve declaratlon or

: mlthated neqatlve declaratlon . or any supplement thereto, prepared for
the water-demand project, and may include an evaluation of the water
assessment and water acquisition plan information within such

environmental document. The city or county lead agency shall determine, ‘

based on the.entire record, whether projected water supplies will be
sufficient to satisfy the demands of the project, in addition to existing and
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planned future uses. If a city or county lead agency determines that water
supplies will not be sufficient, the city or county lead agency shall include
that determmatlon in its fmdlnqs for the water-demand prolect -pytsuanrtio

Commenter: ‘Worden Williams APC, May 4, 2007
Comment Summary: Worden Williams, APC states:

... I have some serious concerns regarding your proposed language in
your Section 10 dealing with proposed Section 15155(e). My problem is
the Agency determination of 'sufficient water.” The language 'The city or
county lead agency shall determine, based on the entire record, whether
projected water supplies will be sufficient to satisfy the demands of the
project, in addition to existing and planned future uses.’ is vague as to
what is sufficient.

We have seen several projects approved out in the Desert Hot Springs
area for thousands of single family homes. This is an area entirely
dependent on groundwater, and the water basin is in overdraft. The water
district is concluding that there is enough water (i.e., 20-years worth),

~ while simultaneously recognizing that the overdraft condition is so severe
that there may be no water (or no economically available water) in 50
years... Thousands of houses are being approved with no long-term water
source: The EIRs being prepared are assuming that there is no significant
water impacts as long as there is a 20-year supply of water. | do-not -
believe that the CEQA threshold of a 20-year supply, but your proposed
language is so vague that the EIR prepares are assuming that suf‘ﬁment

- water equals a 20-years supply:

Response to Comment: The commenter's remarks do not warrant a change to the
Modifications at Guidelines, section 15155, subd. (e). The Resources Agency notes
that the language proposed in the originally-proposed changes to the Guidelines as well
as the Modifications are consistent with section 10910, subds. (c)(1) and (h)(1)-(3) of
the Water Code. The commenter's remarks are in response to the originally-proposed
changes to the Guidelines and not to the Modlflcatlons In that regard, they are
untlmely

§ 15192. Threshold Requirements for Exémptions for Agricultural
Housing, Affordable Housing, and Residential Infill Projects.

Summary of Text: Modified Guidelines, section 15192, subd. (i)-(I) state:
(i) The project site does not have an unusually high risk of fire or explosion from

materials stored or used on nearby properties.
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(i) The project site does not present a risk of a public health exposure at a level
that would exceed the standards established by any state or federal agency.

(k) Either the project site is not within a delineated earthquake fault zone or a
seismic hazard zone, as determined pursuant to Section 2622 and 2696 of the
Public Resources Code respectively, or the applicable general plan or zoning
ordinance contains provisions to mitigate the risk of an earthquake or seismic
hazard.

() Either the project site does not present a landslide hazard, flood plain, flood
way, or restriction zone, or the applicable general plan or zoning ordinance
contains provisions to mitigate the risk of a landslide or flood.

Commenter: City of Roseville, May 8, 2007
Comment Sﬁmmary: The City of Roseville states:

The City of Roseville is concerned that there may be implications with the
proposed addition of Section 15192 (Threshold Requirements for
Exemptions for Ag, Affordable Housing and Residential Infill projects).
Specifically, we are concerned the phrase “the project site does not
present a risk of a public health exposure at a level that would exceed
state or federal standards,” may be a platform for objections to residential
land uses near rail yards and freeways. The City; and many other local
agencies, have railroad and other transportation facilities that exist within
these local jurisdictions. Some current and planned land uses could place
sensitive receptors near these types of facilities. Therefore we propose
that this language be stricken from the proposed modifications.

Response to Comment: The commenter's remarks do not warrant a change to the
Modifications at Guidelines, section 15192. The language proposed in the originally-.

~ proposed changes to the Guidelines as well as the Modifications to subdivisions (i)-(I)
are consistent with the statute. Specifically, subd. (j) of section 15192 is consistent with
subd. (h)(3) of section 21159.21 of the Public Resources Code. The Modifications
changed the subdivision to add the word “site”. To the extent commenter’'s remarks are
in response to the originally-proposed changes to the Guudehnes and not to the
Modifications, they are untimely.
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VIIL. LOCATION OF RULEMAKING FILE

A copy of the rulemaking file is available for public inspection at:
The Resources Agency

1416 Ninth Street, Suite 1311

Sacramento, CA 95814

Contact: Mary U. Akens, Assistant General Counsel
(916) 653-5656
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