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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION FIVE

STEPHEN WOLLMER et al.,
Plaintiffs and Appellants,

V. Al122242

CITY OF BERKELEY et al.,
(Alameda County

Defendants and Respondents; Super. Ct. No. RG07340270)

1950 MLK, LLC,

Real Party in Interest and
Respondent.

This case arises out of approval by the City of Berkeley and Berkeley City Council
(collectively, City) of use permits and zoning variances for a mixed-use development
project consisting of residential units and retail commercial space. Appellants Stephen
Wollmer and Neighbors for a Livable Berkeley Way (Wollmer)* appeal from a judgment
denying their petition for writ of mandate seeking to overturn these approvals. They urge
that the City’s approvals violated the state Density Bonus Law (Gov. Code, § 65915),
Berkeley Municipal Code, and California Environmental Quality Act (Pub. Resources
Code, § 21000 et seq. (CEQA)). We affirm.

! Wollmer is a residential tenant in property located on Berkeley Way, a street
adjoining the development. Neighbors for a Livable Berkeley Way is identified as an
unincorporated association of “residents of Berkeley Way and Berkeley residents,
citizens, and businesspeople throughout the City who share an interest in maintaining the
livability of Berkeley’s residential neighborhoods.” We refer to appellants collectively as
“Wollmer.”



|. BACKGROUND

The development project (Project) at issue here, as approved, is a “five-story
mixed-use development that includes ground floor retail uses, including a proposed
Trader Joe’s grocery store and 148 residential units,” located on approximately one acre
at the northwest corner of University Avenue and Martin Luther King Jr. Way in
Berkeley. Twenty-two of the residential units are reserved for low income households,
and half of those units “must be reserved for very low income households under certain
circumstances.” The Project site is zoned “C-1, General Commercial.”

In 2002, the Project was proposed in its initial iteration. That year, real party in
interest 1950 MLK, LLC (MLK) submitted a development application to City for a
mixed-use commercial and residential project. In response to City comments and
objections, various changes were made. In 2004, MLK submitted a consolidated
application for a mixed-use development with 186 residential units, as well as 71 parking
spaces and 4,000 square feet of commercial floor area in the larger of the two buildings.?
The City of Berkeley Zoning Adjustments Board (ZAB) reviewed the proposal and
directed MLK to submit an alternative design addressing certain City and neighbor
concerns, including parking, building height and massing, and useable open space.

In December 2005, MLK submitted an alternative design which reduced the
number of housing units to 156. The new design included 14,390 square feet of
commercial floor area and a total of 157 residential and commercial parking spaces.
During the hearing process before the ZAB in 2006, MLK further revised its application,
reducing the number of residential units to 148.2 On December 14, 2006, the ZAB held a
final hearing and on January 11, 2007, approved the Project subject to certain conditions.

Wollmer appealed the ZAB decision to the Berkeley City Council.

2 The consolidated application was submitted on August 31, 2004, and deemed
complete on December 9, 2004.

% Pubic hearings were held before the ZAB on May 11, May 25, June 22, July 13,
November 9, and December 14, 2006.



Following a public hearing on July 16, 2007, the Berkeley City Council denied
Wollmer’s appeal, made findings from the evidentiary record, and approved the use
permit for the Project, again subject to certain conditions. (City of Berkeley Res.

No. 63,780-N.S.) As relevant here, the Project as approved included: adoption of a
mitigated negative declaration (MND) under CEQA;* an award of 32 “mandatory”
density bonus residential units® under Government Code section 65915, subdivisions (b)
and (g)(1);° an additional discretionary authorization of 25 density bonus residential units
under Government Code section 65915, subdivision (n) and Berkeley Municipal Code
section 23C.12.050; and provision for zoning variances from height and floor area ratio
limitations (Berkeley Mun. Code, 8 23B.44.010) and from front yard setbacks
requirements (1d., 8 23E.04.050) along the abutting residential areas on the Berkeley Way

boundary of the Project. The mitigation conditions of the MND included a requirement

* The implementing guidelines for CEQA (Cal. Code Regs., tit. 14, § 15000 et seq.
(Guidelines)) require the lead agency to “conduct an initial study to determine if the
project may have a significant effect on the environment ... ..” (ld., § 15063, subd. (a).)
“A public agency shall prepare or have prepared a proposed negative declaration or
mitigated negative declaration for a project subject to CEQA when: [{] (a) The initial
study shows that there is no substantial evidence, in light of the whole record before the
agency, that the project may have a significant effect on the environment, or [{] (b) The
initial study identifies potentially significant effects, but: [{] (1) Revisions in the project
plans or proposals made by or agreed to by the applicant before a proposed mitigated
negative declaration and initial study are released for public review would avoid the
effects or mitigate the effects to a point where clearly no significant effects would occur,
and [1] (2) There is no substantial evidence, in light of the whole record before the
agency, that the project as revised may have a significant effect on the environment.”

(Id., § 15070.)

> As discussed post, the result of an award of “bonus units” is to allow
construction of a project of higher density than would otherwise be permitted under local
zoning ordinances.

® Unless otherwise specified, references to Government Code section 65915 shall
refer to the version of the statute in effect at the time of the Project’s use permit approval.
(Former Gov. Code, § 65915, amended by Stats. 2005, ch. 496, 8 2.) Where relevant, use
of the word “current” in relation to this section shall refer to the version of the statute as
amended by Assembly Bill No. 2280 (2007-2008 Reg. Sess.) section 1, effective January
1, 2009. (Gov. Code § 65915, as amended by Stats. 2008, ch. 454, § 1.)



for full payment by MLK for a new traffic signal at the intersection of Berkeley Way and
Martin Luther King Jr. Way, a traffic diverter, and a landscaped traffic barrier.

Wollmer then filed a petition for writ of mandate challenging the City’s approval
of the Project. The superior court denied the petition and entered judgment against
Wollmer on June 16, 2008. This timely appeal followed. Wollmer did not seek interim
injunctive relief, and the City and MLK represent that construction of the Project is
underway.

I1. DISCUSSION

Wollmer’s challenge focuses on three aspects of City’s approval of the Project:
density bonus calculations, zoning variances granted, and adoption of an MND rather
than requiring a full environmental impact report (EIR) under CEQA.
A Standards of Review

The grant of a land use permit or variance is an adjudicatory act, subject to review
by administrative mandamus. (Western States Petroleum Assn. (1995) 9 Cal.4th 559,
566-567; Saad v. City of Berkeley (1994) 24 Cal.App.4th 1206, 1211.) “The inquiry in
such a case shall extend to the questions whether the respondent has proceeded without,
or in excess of jurisdiction; whether there was a fair trial; and whether there was any
prejudicial abuse of discretion. Abuse of discretion is established if the respondent has
not proceeded in the manner required by law, the order or decision is not supported by
the findings, or the findings are not supported by the evidence.” (Code Civ. Proc.,
§ 1094.5, subd. (b); Pub. Resources Code, § 21168;" Gentry v. City of Murrieta (1995)
36 Cal.App.4th 1359, 1375 (Gentry).)

" Public Resources Code section 21168 provides: “Any action or proceeding
to...review ... a determination, finding, or decision of a public agency, made as a
result of a proceeding in which by law a hearing is required to be given, evidence is
required to be taken and discretion in the determination of facts is vested in a public
agency, on the grounds of noncompliance with the provisions of this division shall be in
accordance with the provisions of Section 1094.5 of the Code of Civil Procedure. [1] In
any such action, the court . . . shall only determine whether the act or decision is
supported by substantial evidence in light of the whole record.”



An appellate court’s task in review of a mandate proceeding is essentially identical
to that of the trial court. (American Canyon Community United for Responsible Growth
v. City of American Canyon (2006) 145 Cal.App.4th 1062, 1070 (American Canyon).)
Accordingly, “we review the agency’s actions directly and are not bound by the trial
court’s conclusions. [Citations.]” (Friends of Lagoon Valley v. City of Vacaville (2007)
154 Cal.App.4th 807, 816-817 (Lagoon Valley).)

We apply the same standard in our review of both the zoning and CEQA issues
presented (American Canyon, supra, 145 Cal.App.4th at p. 1070; Lucas Valley
Homeowners Assn. v. County of Marin (1991) 233 Cal.App.3d 130, 142), although our
focus differs somewhat in considering the decision to forego a full EIR due to the
different evidentiary threshold.

A city’s decision to rely on an MND under CEQA is reviewed for abuse of
discretion under the “fair argument” standard. * * “CEQA requires preparation of an EIR
‘whenever it can be fairly argued on the basis of substantial evidence that the project may
have significant environmental impact.” [Citations.] Thus, if substantial evidence in the
record supports a ‘fair argument’ significant impacts or effects may occur, an EIR is
required and a negative declaration cannot be certified.” [Citation.]’ [Citation.]”
(Porterville Citizens for Responsible Hillside Development v. City of Porterville (2007)
157 Cal.App.4th 885, 899; see also Guidelines, § 15064, subd. (f)(1) [“if a lead agency is
presented with a fair argument that a project may have a significant effect on the
environment, the lead agency shall prepare an EIR even though it may also be presented
with other substantial evidence that the project will not have a significant effect”].)

“ ‘The fair argument standard is a “low threshold” test for requiring the preparation of an
EIR. [Citations.] It is a question of law, not fact, whether a fair argument exists, and the
courts owe no deference to the lead agency’s determination. Review is de novo, with a
preference for resolving doubts in favor of environmental review.” > (Citizens for
Responsible & Open Government v. City of Grand Terrace (2008) 160 Cal.App.4th 1323,
1331 (Grand Terrace) [quoting Pocket Protectors v. City of Sacramento (2004) 124
Cal.App.4th 903, 928 (Pocket Protectors)].) “When a challenge is brought to an



agency’s determination an EIR is not required, ‘the reviewing court’s “function is to
determine whether substantial evidence supported the agency’s conclusion as to whether
the prescribed ‘fair argument’ could be made.” > [Citation.]” (Stanislaus Audubon
Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144, 150-151.) “If such
evidence exists, the reviewing court must set aside the agency’s decision to adopt a
negative declaration or a mitigated negative declaration as an abuse of discretion in
failing to proceed in a manner as required by law. [Citation.]” (Grand Terrace, supra,
160 Cal.App.4th at p. 1332.)

As to the zoning issues, “ ‘[a] governing body’s conclusion that a particular
project is consistent with the relevant general plan carries a strong presumption of
regularity that can be overcome only by a showing of abuse of discretion. [Citation.]’ ”
(Lagoon Valley, supra, 154 Cal.App.4th at pp. 816.) “We may neither substitute our
view for that of the city council, nor reweigh conflicting evidence presented to that body.
[Citation.]” (Sequoyah Hills Homeowners Assn. v. City of Oakland (1993)

23 Cal.App.4th 704, 717.) “This review is highly deferential to the local agency,
‘recognizing that “the body which adopted the general plan policies in its legislative
capacity has unique competence to interpret those policies when applying them in its
adjudicatory capacity. [Citations.] Because policies in a general plan reflect a range of
competing interests, the governmental agency must be allowed to weigh and balance the
plan’s policies when applying them, and it has broad discretion to construe its policies in
light of the plan’s purposes. [Citations.] A reviewing court’s role ‘is simply to decide
whether the city officials considered the applicable policies and the extent to which the
proposed project conforms with those policies.” [Citation.]” [Citation.]” [Citation.]”
(Lagoon Valley, supra, 154 Cal.App.4th at pp. 816817, last citation omission added.)
We must “resolve reasonable doubts in favor of the administrative findings and
decision.” (Topanga Assn. for a Scenic Community v. County of Los Angeles (1974)

11 Cal.3d 506, 514-515.)

With these standards of review in mind, we address Wollmer’s contentions.



B. The Mandatory Density Bonus Calculations under Government Code
Section 65915

Wollmer first argues that the City improperly authorized 32 additional “bonus
units” to the Project, in excess of what its own zoning ordinances and General Plan would
allow, by misapplying the Density Bonus Law (Gov. Code, § 65915).° In his view, the
actual number of additional units mandated by the statute would be only 31 units. He
maintains that this purported miscalculation arose from an erroneous determination of the
actual number of units in the base project. We disagree.

The purpose of the Density Bonus Law is to encourage and provide incentives to
developers to include low and moderate income housing units in their developments.

(8 65913.) “In 1979, the Legislature added several provisions to the Planning and Zoning
Law ([] 8 65000 et seq.) to address the shortage of affordable housing in California.

([] & 65913, subd. (a); [citations].) One of these statutes, Section 65915, offers incentives
to developers to include low income housing in new construction projects. Although
application of the statute can be complicated, its aim is fairly simple: When a developer
agrees to construct a certain percentage of the units in a housing development for low- or
very-low-income households, . . . the city or county must grant the developer one or more
itemized concessions and a ‘density bonus,” which allows the developer to increase the
density of the development by a certain percentage above the maximum allowable limit
under local zoning law. [Citation.] In other words, the Density Bonus Law ‘reward[s] a
developer who agrees to build a certain percentage of low-income housing with the
opportunity to build more residences than would otherwise be permitted by the applicable
local regulations.” (Shea Homes Limited Partnership v. County of Alameda (2003)

110 Cal.App.4th 1246, 1263.)” (Lagoon Valley, supra, 154 Cal.App.4th at pp. 823-824;
see Barclay, Curtin’s California Land Use and Planning Law (29th ed. 2009) ch. 20,

p. 519.)

8 All further undesignated statutory references are to the Government Code.
Empty brackets within quoted citations also denote reference to the Government Code.



Section 65915 provides for mandatory and discretionary density bonuses and set
forth the requirements for each. “When an applicant seeks a density bonus for a housing
development . . . that local government shall provide the applicant incentives or
concessions for the production of housing units . . . as prescribed in this section. . . .

[1] (b)(1) A city . . . shall grant one density bonus, the amount of which shall be as
specified in subdivision (g), and incentives or concessions, as described in subdivision
(d), when an applicant for a housing development seeks and agrees to construct a housing
development, excluding any units permitted by the density bonus awarded pursuant to
this section, that will contain at least any one of the following: [1] (A) Ten percent of the
total units of a housing development for lower income households . .. .” (§ 65915,
subds. (a) & (b)(1)(A), italics added.) The density bonus provided under the statute
increases with the percentage and type of low income housing units to be built, with the
bonus ranging from a low of 5 percent to a maximum of 35 percent. (ld., subd. (g)(1).)
Where 20 percent of the base project consists of low income housing units,’® a developer
must receive a 35 percent density bonus. (lbid.)

The base number of units in the Project is obviously critical to calculation of the
density bonus mandated by the statute. The City defined the “base project” as consisting
of the retail space with 91 residential units on the second and third floors. The 22 low
income units provided by the developer would equal 24 percent of that number, requiring
the City to grant at least a 35 percent density bonus under section 65915, subdivision
(9)(1), and accordingly provide for a minimum density bonus of 32 units. Wollmer
claims the base project actually consisted of 116 units: the original 91 plus 25 units
allowed by the City as an additional discretionary density bonus under section 65915,

subdivision (n), and that the 22 low income units included in the Project therefore

% The relevant Government Code sections use the terms “total units” or “total
dwelling units” to identify the denominator used in calculating the fraction of low or
lower income housing units, and the corresponding number of bonus units to be provided.
(See § 65915, subd. (g)(5); current § 65915, subd. (b)(3).) The term “base project” was
used in the administrative record below, and in the parties’ briefing here, as an apparent
term of art for this number, and we therefore follow that convention.



comprised only 19 percent of the actual “base project” so calculated, failing to meet the
20 percent statutory threshold for the maximum allowance. Wollmer’s calculation would
entitle MLK to a mandatory density bonus of only 33.5 percent rather than 35 percent,
and consequently 31 bonus units rather than 32 awarded by the City.

There are a number of difficulties with Wollmer’s argument. The first and most
apparent is the inconsistency in application of his arithmetic calculations. Although he
insists that the “base project” must be considered as 116 units, he nevertheless arrives at
his purported maximum number of 31 required bonus units by: 1) first measuring the
22 developer-provided low income units against this larger total (to arrive at the
19 percent figure); 2) then applying the resulting 33.5 percent entitlement against 91 base
units, not 116. Using his 33.5 percent assumption against the 116 units that he argues
must be considered as the “base project,” the resulting density bonus would be 39 units—
seven more than the City awarded.

Wollmer’s position also is inconsistent with provisions of the Density Bonus Law.
The statute specifically excludes from the base development “any units permitted by the
density bonus awarded pursuant to this section. . ..” (§ 65915, subd. (b)(1).) In addition
to mandating density bonuses based on the percentage of low-income housing units,
section 65915 also provides that “nothing in this section shall be construed to prohibit a
city . . . from granting a density bonus greater than what is described in this section for a
development that meets the requirements of this section . ...” (§ 65915, subd. (n).)

While Wollmer acknowledges this provision, he claims that it applies only to
mandated bonus units, and that “extra units (such as the 25 involved here) granted locally
without an ordinance” (emphasis omitted) are not excluded from the base project. This,
he asserts, is because the 25 extra units were only authorized by, not awarded pursuant to,
section 65915, and were not awarded pursuant to any local ordinance but granted on an
“ad hoc” basis. He provides no authority for his position, and recently our colleagues in
Division Three of this District in Lagoon Valley, supra, 154 Cal.App.4th 807, found

arguments similar to those Wollmer advances here to be contrary to the intent and “spirit



of the Density Bonus Law, which is designed to encourage, even require, incentives to
developers that construct affordable housing.” (ld. at p. 826.)

“[I]n our view the language of Section 65915 is clear and unambiguous. Ifa
developer agrees to dedicate a certain percentage of the overall units in a development to
affordable or senior housing, the Density Bonus Law requires the municipality to grant
the developer a density bonus of at least a certain percentage, ranging from a low of
5 percent (for moderate-income housing) or 20 percent (for senior and all other
affordable housing) to a maximum of 35 percent, depending on the number of
affordable-housing units provided over the minimum number necessary to qualify for a
bonus. ([] 8§ 65915, subd. (g).) Because the statute imposes a mandatory duty on local
governments, and provides a means for developers to enforce this duty through civil
proceedings ([] 8 65915, subd. (d)(3)), it is clear that 35 percent represents the maximum
amount of bonus a city is required to provide, not the maximum amount a developer can
ever obtain. The entire aim of Section 65915 is to provide incentives to developers to
construct housing for seniors and low-income families. (See Stats.1979, ch. 1207,

88 1-6, p. 4738 [legislative findings and declarations supporting enactment of []
8 65915].) It would undermine this policy to interpret subdivision (g) as imposing an
absolute cap . . . .

“The plain language of . . . subdivision (n) also supports our interpretation because
it clearly states that Section 65915 may not be construed to prohibit a local government
from granting a larger density bonus than is provided for in the Density Bonus Law.
Nevertheless, appellant argues subdivision (n) applies only when a municipality enacts an
ordinance to provide a higher density bonus. Thus, appellant insists, the density bonus
awarded here violated Section 65915 because the City did not grant it by way of an
ordinance. Nothing in the Density Bonus Law suggests that a municipality must enact an
ordinance any time it wishes to provide more of a density bonus than is required by state
law. If the Legislature had intended to require an ordinance in such situations, it could
easily have said so, and it is not the court’s place to insert words into the statute. ‘An

appellate court should be “loathe to construe a statute which has the effect of ‘adding’ or

10



‘subtracting’ language.” [Citation.]’ [Citations.] Moreover, setting up an additional
hurdle for municipalities to clear (i.e., passing an ordinance) under these circumstances
would be contrary to the spirit of the Density Bonus Law, which is designed to
encourage, even require, incentives to developers that construct affordable housing.”
(Lagoon Valley, supra, 154 Cal.App.4th at pp. 825-826, last citation omission added.)

Likewise here, City’s award of a separate density bonus of 25 units was not on an
“ad hoc” basis, but pursuant to section 65915, subdivision (n). The City was not required
to enact a separate ordinance. Section 65915 authorized it to award additional density
bonus units in excess of the mandated number of density bonus units. Because the
additional 25 units awarded by City under section 65915, subdivision (n), are excluded
from the calculation of the base number of residential units under section 65915,
subdivision (b)(1), the City correctly determined that the base project consisted of 91
residential units, and there was therefore no error in its calculation of the number of
density bonus units.
C. The City’s Grant of Variances and Discretionary Density Bonus Units.

Wollmer also seems to assert that there was no substantial evidence supporting
certain zoning waivers granted by City, including the grant of the additional
25 discretionary bonus units.® He further contends that the City improperly granted
variances on the basis that the waivers were necessary to make the Project as a whole
economically feasible. He argues that under section 65915, subdivision (f), such
concessions are appropriate only if necessary to make the residential units economically
feasible, a determination that he insists is not supported by the evidence.

As discussed ante, the purpose of the Density Bonus Law is to encourage the
development of low income housing units. Accordingly, when an applicant seeks a

density bonus for a housing development that includes the required percentage of

9 \Wollmer filed a motion seeking judicial notice of the pertinent portions of the
Berkeley Municipal Code. We grant the motion and take judicial notice of all portions of
the Berkeley Municipal Code cited herein. (See Evid. Code, 88 451, subd. (a); 452, subd.

(b).)

11



affordable housing, section 65915 requires that the city not only grant the density bonus,
but provide additional incentives or concessions where needed based on the percentage
of low income housing units. (8 65915, subd. (a).) Additionally, under the law in effect
at the time the Project was approved, a City was encouraged to grant a waiver or
modification of its development standards (i.e., a variance) if it was necessary to make
the housing units economically feasible. (§ 65915, subds. (e), (f).)** Further, “In no case
may a city . . . apply any development standard that will have the effect of precluding the
construction of a development meeting the criteria of subdivision (b) at the densities or
with the concessions or incentives permitted by that section.” (§ 65915, subd. (e).)

Here, MLK requested certain “modifications of the City’s development standards
in order to provide the density bonus units granted under [section] 65915,
subdivision] (d)(3).” The requested modifications were “to reduce the required front yard
to less than 15 feet (zero is proposed along Berkeley Way)[,] ... [1] . . . [T] to allow a
building more than four stories (five stories are proposed), . .. [1] . . . [T] to allow a Floor
Area Ratio of more than 3.0 (3.3 is proposed), [and] to allow a building taller than
50 feet, (54 feet is proposed) . . ..” City found that the requested modifications were
necessary to make the Project, including the 22 below market rate units, economically
feasible, and allowed the modifications.

The City found that grant of the additional bonus units was required to make the
Project, and thereby the housing units, economically feasible in part because of provision

of a number of significant amenities which increased the cost of the Project, including:

! Former section 65915, subdivision (f), required an applicant for additional
variances or waivers from local development standards to show that the waiver was
necessary to make the proposed housing units economically feasible. That requirement
was deleted in its entirety by Assembly Bill No. 2280 (2007-2008 Reg. Sess.) section 1,
effective January 1, 2009. As noted above, Wollmer argues that the economic feasibility
analysis of the former section must be applied to the housing units only, in isolation from
other non-residential elements of the project. The City argues that the statutory
amendment “moots” Wollmer’s claim of misapplication of, or non-compliance with, this
element of the statute. We need not address this argument, because we conclude that
City made the analysis required under the former statute.

12



MLK’s agreement to provide three more affordable units than required to qualify for the
maximum mandatory bonus; a 20 percent reduction in the total number of units proposed
(which would not be offset by commercial revenue); construction of a traffic diverter at a
projected cost of $345,000; provision of space for an important community serving
commercial use (the grocery store); provision of commercial parking in excess of zoning
requirements; and provision of underground parking for the residents.

With respect to the local code variances, the City made the following findings:
“In accordance with . . . Section 65915, the Council hereby grants the requested
Variances defined under [Berkeley Municipal Code section] 23B.44.010 to a) allow a
building more than four stories tall (5 stories is proposed); b) allow a Floor Area Ratio
[FAR] of more than 3.0 (3.2 is proposed); and to allow a building taller than 50 feet (54
feet is proposed) for the following reasons: [{] A. . .. Section 65915, subdivision] (e)
allows an applicant to request waivers or modifications of development standards in order
to construct a project proposed under State Density Bonus Law. Further, the law requires
a local government to waive development standards if these standards would preclude
construction of density bonus units in a particular proposed project (Section 65915,
subds.] (e), (k).) Furthermore, waiving development standards to allow for the desired
design improvements has been the practice for many mixed-use projects in Berkeley.
[] B. As explained in Finding 5, above, substantial evidence in the record demonstrates
that the total of 57 density bonus units is required to make the project, including the
provision of 22 below market rate units, economically feasible. [{] C. The density bonus
units cannot be accommodated within the otherwise maximum allowable residential
building envelope of the C-1 District, which allows three stories, or up to four stories
with a Use Permit, and therefore the C-1 building height, story and FAR standards must
be modified to allow a fifth story. Under the City’s Zoning Ordinance, the fifth story
requires a Variance. A Variance is the City’s mechanism for identifying a modification
of Zoning Ordinance lot development standards that cannot otherwise be allowed through
another discretionary permit . . . . When the Variance is necessary to approve a

modification or waiver under Section 65915], subdivision] (e), it is not necessary for the

13



City to make the Variance findings ([Berkeley Mun. Code 8] 23B.44.030) because
Section 65915 requires the City to accommodate bonus units by waiving or modifying
zoning standards. Consistent with the applicant’s request and the ZAB’s approval of the
148-unit design . . . the Council waives and/or modifies the applicable height limits, story
limit, and FAR limit in the C-1 District to the extent necessary to accommodate these
bonus units as designed, whether or not it is necessary to accommodate the density bonus
in some other design, the Council waives and/or modifies the height limits, story limit,
and FAR limit to allow for the improved design of the project. [{] D. In response to
concerns raised by the Zoning Adjustments Board and citizen concerns, the 148-unit
design provides reduced and appropriately-scaled massing and height and other
significant design features that result in a project that is sensitive to its lower density
residential neighbors. This project is considered an affordable housing project and
qualifies for a 35% density bonus . . . because it proposes to make more than 20% of the
base project units (24%) affordable to lower income households. In addition, the project
will comply with the City’s Inclusionary Housing Ordinance, [Berkeley Mun. Code,

8 23C.12] . . . which requires that 50% of the inclusionary units must be affordable to
very low income households, thereby providing deeper affordability than required by the
State Bonus Density Law for half of the inclusionary units, which in turn requires the
additional density bonus units to make the project, including the provision of all 22 below
market rate units, economically feasible.” (Italics added.)

Wollmer urges that these findings were inadequate because they “state that the
[zoning] variances were necessary to accommodate the total of fifty-seven ‘bonus’ units
that the City granted, and the bonus units, in turn, were required to make the [P]roject,
not the residential units, economically feasible.” (Emphasis and fn. omitted.) The City
found, however, that the variances and additional density bonus units were required to
make the Project, “including the provision of all 22 below market rate units,
economically feasible.” (Italics added.) The City in its findings outlined in detail the
amenities to be provided by the developer in excess of legal requirements, and the

burdens and additional costs imposed on the Project by modifications and exactions
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required by the City, all of which increased the Project costs, and which cumulatively
required concessions by the City to make construction of the Project with the 22 low
income units economically feasible.

Wollmer’s tortuous analysis misses the point. Simply stated, the City found the
variances and additional density bonus units were required to make the Project
economically feasible. Had the City failed to grant the variances the result would “have
the effect of precluding the construction of a development” (§ 65915, subd. (€)), which
met the criteria of the Density Bonus Law. If the Project as a whole was not
economically feasible, then the below market rate housing units would not be built, and
the purpose of the Density Bonus Law to encourage the development of low and
moderate income housing would not be achieved.

Wollmer fails to establish that the City has not proceeded in the manner required
by law, that the order or decision is not supported by the findings, or that the findings are
not supported by the evidence. (Code Civ. Proc., 8 1094.5, subd. (b); see Gentry, supra,
36 Cal.App.4th at pp.1375-1376.)

D. Setback Requirements Under Berkeley Municipal Code

Wollmer claims City failed to make the necessary findings under the Berkeley
Municipal Code to allow an exception to the City’s setback requirement. While
acknowledging the Berkeley Municipal Code allows the Board to grant such a variance,
he asserts that City failed to find that the reduced setbacks “actually benefit[t]ed the
affected residential area.”

The Berkeley Municipal Code specifies the setback requirements for lots in a
commercial district abutting residential zones. “A. Any structure that is located in a
commercial District that abuts or confronts a lot or lots in a residential District shall
conform to the following yard setback requirements unless otherwise specified by the
provisions of an individual District: [{] B. The minimum width of any side yard shall be
five (5) feet; [1] C. The minimum depth of any rear yard shall be ten (10) feet, or ten
percent (10%) of the depth of the lot, whichever is greater; [{] D. The minimum depth of

any front yard, or the minimum width of any side yard on the street side, shall be the
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same required yard as specified for the adjacent residential District.” (Berkeley Mun.
Code, § 23E.04.050, subds. (A)—(D).) It also provides that the Board may grant a
variance under certain conditions. ‘“The Board may approve a Use Permit authorizing
yards smaller than those required above if it finds that such smaller yard would provide
greater privacy or improved amenity to a lot in the residential District.” (1d., subd. (E).)

Here, the City made the following findings in approving the reduced setbacks:
“['T]he proposed Use Permit to reduce the required front yard along Berkeley Way from
15 feet to 0 to 15 feet provides an acceptable compromise necessary to construct the
density bonus project, provide substantial at-grade parking for the commercial uses, and
meets the intent of minimizing the project’s impact on the adjacent residential
neighborhood across Berkeley Way. The 148-unit modified project alternative proposes
to provide a 10 to 15 feet landscaped setback along the western 70 feet of the 130 feet of
the Berkeley Way frontage where the projects confronts the R-2A district. Along the
west property line abutting the R-2A district, the project would exceed the required 5 foot
setback by providing a 10 foot landscaped setback where only a 5 foot setback is
required, thus providing the opportunity for a more generous landscaped setback to buffer
the project from the adjacent residential neighborhood. In addition, the project also
incorporates a recessed fifth floor to minimize impact on the neighboring residential
properties. The proposed traffic barrier (subject to City Council approval) would also be
landscaped and would add to the buffer between the [P]roject and the confronting
residential properties. As such, the [P]roject, as a whole, provides greater privacy and
Improved amenities to the abutting and confronting lots in the residential district than the
183-unit project design.”

Wollmer takes issue with the last sentence of this finding, while ignoring the
balance. He claims that “the ordinance requires comparison to the project as it would be
with the required setbacks,” and that the reduced setbacks must “actually benefi[t] the
affected residential area.” The ordinance allows the Board to approve lesser setbacks

than required “if it finds that such smaller yard would provide greater privacy or

16



improved amenity to a lot in the residential District.” (Berkeley Mun. Code,
8§ 23E.04.050, subd. (E).)

Once again Wollmer argues an unsupported reading of the provisions of the
ordinance. There is simply no requirement that the reduced setbacks benefit the entire
“affected residential area.” The Board made findings regarding the benefits of the
reduced setbacks to “the abutting and confronting lots.” Accordingly, the findings are
supported by substantial evidence and are in conformance with the ordinance.

E. “Cost Certification” Under Berkeley Municipal Code

Wollmer asserts that City violated the Berkeley Municipal Code in its approval of
the Project by failing to require a “cost certification” pursuant to Berkeley Municipal
Code section 23C.12.050 for the 25 “extra” density bonus units it granted. That section
provides that “[1]f the Density Bonus or equivalent incentive granted is above 25%, the
applicant shall agree to a cost certification process.” (Berkeley Mun. Code,

§ 23C.12.050, subd. (D).)

Wollmer asserts the section’s purpose is “to ensure that any discretionary density
bonus above 25% was necessary to make the housing units economically feasible.”
Wollmer cites no authority for this proposition, instead relying on a 2003 memo from a
Berkeley senior planner to others within the department, which indicates it “is intended to
be the basis for discussion at tomorrow’s meeting . . . and describes general procedures
for analyzing economic feasibility . . ..”

Wollmer’s assertions regarding the intent behind section 23C.12.050 are
unavailing. First, the ordinance is clear on its face, making resort to legislative intent
unnecessary. “ ‘If there is no ambiguity in the language of the statute, “then the
Legislature is presumed to have meant what it said, and the plain meaning of the
language governs.” [Citation.] “Where the statute is clear, courts will not ‘interpret
away clear language in favor of an ambiguity that does not exist.” ” > > (People v. Tindall
(2000) 24 Cal.4th 767, 772 [quoting Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th 263,

268].) Second, even if the language of the ordinance was unclear, an internal memo

17



authored by one City employee suggesting a proposal for interpreting the ordinance is not
evidence of legislative intent.

Moreover, the City actually engaged in a cost certification process. MLK
submitted pro formas analyzing and comparing the cost, returns, projected net profit,
yield as a percentage of project cost, and rate of return for developments with 91 units,
123 units, 148 units, and 186 units. City did not simply accept those pro formas, but
made and analyzed alternate projections. City then prepared a report setting forth the
process and analysis. Accordingly, Wollmer has not demonstrated that City violated the
Berkeley Municipal Code.

F. Compliance with CEQA

Wollmer asserts that City violated CEQA in approving the Project without
requiring a full EIR. The City completed an Initial Study and Environmental Review
Checklist (Initial Study) and adopted an MND, concluding that “although the proposed
project could have a significant effect on the environment, there will not be a significant
effect in this case because revisions in the project have been made by or agreed to by the
project proponent.” Wollmer claims there was substantial evidence supporting a fair
argument that the Project could have a significant effect on the environment, and
accordingly, City’s environmental findings were flawed and the adoption of an MND was
error.

In order to provide context to the issues raised by Wollmer, we briefly summarize
the relevant procedures under CEQA. “CEQA establishes ‘a three-tiered process to
ensure that public agencies inform their decisions with environmental considerations.” ”’
(Banker’s Hill, Hillcrest, Park West Community Preservation Group v. City of San Diego
(2006) 139 Cal.App.4th 249, 257 (Banker’s Hill).) “The first step is ‘jurisdictional,
requiring that an agency conduct a preliminary review in order to determine whether
CEQA applies to a proposed activity.” [Citations.] ... As part of the preliminary
review, the public agency must determine the application of any statutory exemptions or
categorical exemptions that would exempt the proposed project from further review

under CEQA. [Citations.] [] ... [T] If the project does not fall within an exemption, the
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agency proceeds to the second step of the process and conducts an initial study to
determine if the project may have a significant effect on the environment. (Guidelines,
8 15063.) If, based on the initial study, the public agency determines that ‘there is
substantial evidence, in light of the whole record . . . that the project may have a
significant effect on the environment, an environmental impact report [(EIR)] shall be
prepared.” ([Pub. Resources Code], § 21080[, subd. |(d).)” (Banker’s Hill, supra,

139 Cal.App.4th at pp. 257-258.)

In the alternative, “if there is no substantial evidence of any net significant
environmental effect in light of revisions in the project that would mitigate any
potentially significant effects, the agency may adopt a mitigated negative declaration.
[Citation.] A mitigated negative declaration is one in which ‘(1) the proposed conditions
“avoid the effects or mitigate the effects to a point where clearly no significant effect on
the environment would occur, and (2) there is no substantial evidence in light of the
whole record before the public agency that the project, as revised, may have a significant
effect on the environment.” [Citation.]’ ” (Grand Terrace, supra, 160 Cal.App.4th at
pp. 1331-1332 [quoting Architectural Heritage Assn. v. County of Monterey (2004)

122 Cal.App.4th 1095, 1119].) “If no negative declaration is issued, the preparation of an
EIR is the third and final step in the CEQA process. [Citations.]” (Banker’s Hill, supra,
139 Cal.App.4th at p. 259.) If an MND is issued, “the project opponent must
demonstrate by substantial evidence that the proposed mitigation measures are inadequate
and that the project as revised and/or mitigated may have a significant adverse effect on
the environment.” (Citizens’ Com. to Save Our Village v. City of Claremont (1995)

37 Cal.App.4th 1157, 1167; Grand Terrace, supra, 160 Cal.App.4th at p. 1332.)

“ ‘[I]f a lead agency is presented with a fair argument that a project may have a
significant effect on the environment, the lead agency shall prepare an EIR even though it
may also be presented with other substantial evidence that the project will not have a
significant effect.” [Citation.] This formulation of the standard for determining whether
to issue a negative declaration is often referred to as the ‘fair argument’ standard.

[Citation.]” (Banker’s Hill, supra, 139 Cal.App.4th at pp. 258-259.) “In reviewing an
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agency’s decision to adopt a mitigated negative declaration, a trial court applies the ‘fair
argument’ test. [Citations.]” (Grand Terrace, supra, 160 Cal.App.4th at p. 1332.) We
apply the same test in reviewing the trial court’s judgment on the petition for writ of
mandate. (Ibid.) “Application of the ‘fair argument’ test is a question of law for our
independent review. [Citations.]” (Bowman v. City of Berkeley (2004) 122 Cal.App.4th
572, 580; see also Pocket Protectors, supra, 124 Cal.App.4th at p. 928.)

Under CEQA, “substantial evidence includes fact, a reasonable assumption
predicated upon fact, or expert opinion supported by fact. [{] Substantial evidence is not
argument, speculation, unsubstantiated opinion or narrative, evidence that is clearly
inaccurate or erroneous, or evidence of social or economic impacts that do not contribute
to, or are not caused by, physical impacts on the environment.” (Pub. Resources Code,
8§ 21080, subd. (e); see Grand Terrace, supra, 160 Cal.App.4th at p. 1332.)

1. Impact on Traffic and Parking

Wollmer notes that oral and written comments were submitted to the City by
himself and other members of the public pointing out alleged significant environmental
impacts which he insists were not “adequately addressed in the . . . MND, including
impacts on aesthetics, traffic, parking, noise, air quality, housing, population and
employment.” He pursues here only claims relating to traffic and parking"? impacts,
which he asserts were supported by substantial evidence provided by lay testimony,
public comments and “the evidence they presented,” and which he claims the City and
the trial court “ignored.” The issue we must decide is whether there was substantial
evidence supporting a fair argument that the Project may have a significant effect on the
environment. (Grand Terrace, supra, 160 Cal.App.4th at p.1331-1332.)

12 «“The social inconvenience of having to hunt for scarce parking spaces is not an
environmental impact; the secondary effect of scarce parking on traffic and air quality is.
Under CEQA, a project’s social impacts need not be treated as significant impacts on the
environment.” (San Franciscans Upholding the Downtown Plan v. City and County of
San Francisco (2002) 102 Cal.App.4th 656, 697.) Accordingly, we address the issue as
to traffic impacts.
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The traffic impact analysis of the Project contained in the Initial Study was
prepared for City by Korve Engineering. Traffic impacts were assessed at six critical
intersections in the area of the Project, and traffic counts were conducted. The report,
and the Initial Study based on that report, concluded that any traffic impacts could be
mitigated to a less than significant level by changes in signalization, reconfiguration of
some traffic lanes, and modification of on-street parking in the area. The MND imposed
mitigation measures consistent with the recommendations of the Initial Study.

Wollmer asserts that Korve Engineering improperly based its analysis of trip
generation rates for the Project on the assumption that the proposed Trader Joe’s in the
Project would generate a “comparable” number of trips as a Trader Joe’s located at Bay
and Mason in the Fisherman’s Wharf area of San Francisco. The portion of the analysis
which Wollmer contends is factually inaccurate indicated that “[p]eak hour driveway
counts at a Trader Joe’s Grocery Store (with a parking lot dedicated to the store only) in
the City of San Francisco (Bay Street / Mason Street intersection) were taken. The
number of trips generated by this store during the PM peak hour was comparable to the
trip generation rate for ITE™! Land Use #850 (Supermarket). Thus the ITE rate for the
supermarket land use was incorporated into this analysis.”

Wollmer urges that the public testimony and comments which he and other
citizens submitted showed that the San Francisco store did not provide a proper basis for
comparison and constituted substantial evidence of significant environmental impact.
Wollmer cites the submissions of citizens, including himself, to the ZAB and the
Berkeley City Council, as substantial evidence that City relied on a traffic impact report
which relied on the wrong “trip generation rate,” and thus reached an erroneous

conclusion about traffic impacts. The submissions on which Wollmer relies include a

13 <ITE” refers to the “Institute of Transportation Engineers.” The traffic impact
analysis of the Project indicated that “Trip Generation rates” were taken from the “Trip
Generation Manual, Seventh Edition.” We grant Wollmer’s request for judicial notice
that ITE is a professional association that represents professional traffic engineers and
that it prepares and maintains standard references on traffic and parking data. (Evid.
Code, § 452.)
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letter he wrote to the ZAB dated May 11, 2006. In that letter, he states “[w]e have visited
the Fisherman’s Wharf [Trader Joe’s] store a number of times and note some significant
differences that simply overwhelm the superficial similarities between the sites.” He lists
10 claimed site differences, noting the Fisherman’s Wharf store is in a “world class”
tourist destination with “many” tourist hotels and high density housing, while the Project
is “not really” in a tourist destination, though the high density housing is “getting there.”
He also asserts that the public transit near the Fisherman’s Wharf store is “best in
country,” though “[a]voided by most SF residents,” and the pedestrian traffic is “among
the busiest in country.” In contrast, he claims the Project is “1/4 mi. to BART, 2 AC
Transit lines,” at “Berkeley’s busiest corner,” and the pedestrian traffic is “number two in
Berkeley.” He also avers that the Fisherman’s Wharf store has 90 feet of “stacking
space,” which apparently refers to a 90-foot driveway entering that garage, while the
Project garage has no “stacking space” and is “gridlock and fender-bender heaven.” He
also notes the Project garage contains no “protected pedestrian ramp” while the
Fisherman’s Wharf garage does, and that the “Line-0f-Sight from entrance” in the Project
garage is “terrible, flanked by parking” while that at the Fisherman’s Wharf garage is

14 Wollmer acknowledges that the Fisherman’s Wharf Trader

“excellent, 8-ft elevation.
Joe’s had the same number of parking spaces (48) as proposed for the Project.’
Wollmer’s personal opinions and observations of conditions in San Francisco, however,
even if credited have little, if any, evidentiary value in impeaching the trip generation
assumptions for supermarkets provided by the Institute of Transportation Engineers in its

manual, and Wollmer provided no data of his own, empirical or otherwise.*®

“ In contrast, City found the exit from the Project garage “provides adequate sight
lines,” negating any necessity for a pedestrian warning buzzer.

> Wollmer’s submission to the ZAB dated May 11, 2006, indicated the
Fisherman’s Wharf Trader Joe’s had 49 parking spaces.

1% We deny Wollmer’s request for judicial notice of an unauthenticated excerpt
from a publication, Managing Urban Traffic Congestion (2007), which was not part of
the record below, and which is in any event inappropriate for judicial notice. We
likewise deny his request for judicial notice of excerpts from the Trader Joe’s internet
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Wollmer further relies on citizen comments that indicated some people “now drive
to more distant Trader Joe’s locations and welcomed the opportunity to patronize (via
auto) the Berkeley store instead,” and that “grocery shopping without a car is
challenging.” Finally, Wollmer cites to a number of public comments made by citizens
who suggested traffic might be an issue, but who provided no evidence.'” He correctly
observes that “relevant personal observations of . . . residents alone [may] constitute([]
substantial evidence of environmental impacts. . . . [S]cientific or expert studies are not
required to provide substantial evidence to support a fair argument the project may have
significant environmental impacts.” (Arviv Enterprises, Inc. v. South Valley Area
Planning Com. (2002) 101 Cal.App.4th 1333, 1347, fns. omitted; see also Bowman v.
City of Berkeley, supra, 122 Cal.App.4th at p. 583 [“statements of area residents . . . may
qualify as substantial evidence if they are based on relevant personal observations™].)
However, speculation, unsubstantiated opinion, or evidence that is clearly inaccurate or
erroneous, do not constitute substantial evidence. (Citizens’ Com. to Save Our Village v.
City of Claremont, supra, 37 Cal.App.4th at p. 1171.)

We agree with the observation of the trial court that the submissions and
comments relied upon by Wollmer “are premises that sound like argument to me. They
don’t sound like . . . they’re founded in a fact that I can point to in the record . . .. It’s

only just a piece of rhetoric. . .. It’s the argument itself. It’s not the support for the

argument.” The cited public comments before the ZAB and the City Council are simply

web site, and his request that we note that vehicles “cruising” for parking spaces will
contribute to traffic problems. The requested notice relates to matters that are not “so
universally known that they cannot reasonably be the subject of dispute,” nor are they
“capable of immediate and accurate determination by resort to sources of reasonably
indisputable accuracy.” (Evid. Code, §§ 451, subd. (f); 452, subd. (h).)

' One such comment before the ZAB was that “my gut says that the Trader Joe’s
1s going to create chaos at that corner in the neighborhood, and so, since I’'m not qualified
to back that up with facts, | would like to echo what other people have said, that we really
need to take another look at that.”
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not evidence of any fact, nor do they provide reasonable assumptions based on fact.'®
For example, Wollmer’s assertions that the Project garage is “gridlock and fender-bender
heaven” and has a “terrible” sight line are vague, unsubstantiated statements of opinion.
These comments, and the others to which Wollmer cites, do not constitute substantial
evidence that the City’s traffic impact analysis was faulty, and do not support a fair
argument of unmitigated environmental impacts under CEQA.

2. Environmental Impacts Based on “De Facto” Amendment to Berkeley
Municipal Code

Wollmer next contends that City’s actions in accordance with section 65915,
subdivision (n), constitute a “change in policy” and “de facto . . . amendment” to the
Berkeley Municipal Code which must be evaluated under CEQA. He asserts the new
policy was that City had “virtually free rein to grant any-sized density bonus, limited only
by the discretion of the zoning adjustment board and/or city council.” Wollmer claims
this “change in policy” is evidenced by an internal Berkeley City Attorney memorandum
and that the “approval of this Project thus signaled the adoption by the City of this new
policy governing density bonuses.”

Wollmer’s argument is based on unsupported legal and factual premises. There is
nothing in the record supporting his claim that City has a new policy giving it “free reign
to grant any-sized density bonus . . ..” He has cited no legal authority for the proposition
that a City’s compliance with a state statute is a “de facto . . . amendment,” nor that it is a
“project” to which CEQA applies. The alleged “change in policy” he references was
nothing more than a memorandum confirming the City’s interpretation of subdivision (n)
to section 65915, which clarified that local entities may grant a greater density bonus than
mandated. Since its enactment in 1979, section 65915 has given local governments
discretion to provide more developer incentives than required by its terms. Wollmer has

failed to demonstrate any “change in policy,” or that City’s action in interpreting and

8 Wollmer suggests we must take into consideration the fact that the “average lay
person is not an expert consultant. They may not be aware of the difference between
evidence, inference, and argument.” Whether or not lay people are aware of what
constitutes evidence does not affect the standard of review we must apply.
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complying with section 65915 is a “project” subject to the requirements of CEQA.
(Guidelines, 8 15378, subd. (b); see Northwood Homes, Inc. v. Town of Moraga (1989)
216 Cal.App.3d 1197, 1206-1207.)

I11. DISPOSITION

The judgment is affirmed.

Bruiniers, J.

We concur:

Jones, P. J.

Needham, J.
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Filed 11/24/09

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FIVE
STEPHEN WOLLMER et al.,
Plaintiffs and Appellants,
V. A122242
CITY OF BERKELEY etal., Alameda C
ameda Count
Defendants and Respondents; (Super. Ct. No. RéO?S 40270)
1950 MLK, LLC,
Real Party in Interest and
Respondent.
THE COURT:

Pursuant to California rules of Court, rules 8.1105 and 8.1110, the opinion filed on
October 30, 20009 is certified for publication with the exception of part 11 sections D
through and including F.1.

The opinion filed on October 30, 2009, is modified as follows:

On page 2, replace first full sentence, “We affirm,” with: “While we affirm in all
respects, the published portion of this opinion addresses the interpretation and application
of the Density Bonus Law.”

The certification for partial publication and the modification do not change the
judgment.

The request for partial publication by Respondent, City of Berkeley, is granted.
All other requests for publication are granted in part.

Dated P.J.
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